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Executive working paper: 
Investigations into regulation of will-writing, estate administration, probate 

Preliminary: 

In its EWP, published in December 2012, the LSB at this late hour and prior to 

its recommendation to the LdCD in January 2013 advances arguments about 

the regulation of estate administration activities that throw doubt on the 

content of the LSB’s recommendations to the LdCD. The LSB no longer treat 

their recommendation to add estate administration as a reserved activity along 

with will writing and probate as an existing reserved activity as a fait accompli. 

The LSB comment that their altered views as expressed in the EWP are as a 

result of listening to the comments made by parties to their most recent 

consultation, which closed on 08 November 2012. 

The LSB consider that the case for will-writing to be made a reserved activity 

remains very strong, but the case for estate administration to be reserved and 

by extension for probate to remain a reserved activity is “increasingly finely 

balanced”. 

The content and purpose of the EWP is to explain and discuss the basis for the 

LSB’s evolving analysis in support of including estate administration as a 

reserved activity – or not. 

The LSB makes the case for adding an activity to the list of reserved activity by 

weighing the evidence of detriment related to the activity under evaluation 

against the practical effects from introducing regulation; for example – efficacy 

and cost. The LSB consider the evidence for will writing to be added to the list 

is fully supported by the evidence produced over the last 2 years by the LSCP 

investigations. This is despite the criticisms levelled against the quality and 
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quantum of the LSCP evidence itself during the consultation period. The 

evidence compiled against will writers although significant did not entirely 

have a “ring of truth”. However the trade bodies involved in the consultations, 

including the Society of Will Writers (SWW), accept that the time has arrived 

when consumers should be better protected from the worst practices of will 

writers, who are either not subject to any form of statutory regulation or who 

only reluctantly submitted to regulation on a voluntary basis, by making will 

writing a reserved activity regulated using a structure of statutory regulation. 

It is fair to say that the case for regulating will writers gained its own 

momentum as an inevitable outcome that will writing should not, in future, be 

practised without being subject to full statutory regulation. The evidence 

gathered by SWW when designing and operating self-regulated compliance 

structures for will writers has frequently demonstrated how easy it is for 

unwilling practitioners to resist the imposition of voluntary rules and 

regulations when they perceive that the compliance works counter to their 

commercial interests. 

Consumer detriment continues despite the best efforts of those operating self-

regulatory compliance regimes. Will writers caught treating customers unfairly 

and often in a most cavalier manner, have simply withdrawn from the (self) 

regulatory regime. The frustration of those prepared to stay within self-

regulation and accept and support self-regulatory regimes has been an 

unacceptable outcome. The alternative of making will writing a reserved 

activity and imposing a criminal sanction on will writers who flout the statutory 

rules has become the touchstone to reduce consumer detriment in future; if 

not actually to eliminate detriment. 
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Therefore the SWW confirms its agreement to the LSB proposal that the time 

for will writing to become a reserved activity has arrived – irregardless of any 

perceived weakness in the evidence cataloguing process during the 

consultation period by the LSCP to quantify the extent and seriousness of the 

consumer detriment visited upon the public by “cowboy” will writers. 

The evidence to support reservation of estate administration: 

The LSB list the following descriptions of the potential consumer detriment 

that can arise when estate administration is undertaken: 

a)  Fraud coupled with the release of client money and financial protection in 

the unregulated sector; 

b)  Delays, failure to follow instructions and failure to provide information to 

beneficiaries; 

c)  Costs and pricing issues; and 

d)  Fragmentation of service delivery caused by probate extraction being a 

reserved activity. 

The LSB maintains that the incidences of detriment experienced by consumers 

in receipt of estate administration services compared with the detriment in will 

writing experiences as reported has always been far fewer. 

The SWW has consistently confirmed its view in more than one LSB 

consultation response that although the number of incidents may be fewer, 

the scope for fraud and the magnitude of individual estate administration 

frauds is far greater in scale than the consumer detriment caused by will 

writers.  
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If estate administration activities are not to be included in the list of reserved 

activities, then the scope for fraud when dealing with estate administration 

remains undiminished and detriment could continue at the same level as 

suffered now by consumers. There seems to be no logic in leaving estate 

administration outside of regulatory controls, an action likely to perpetuate 

high-value frauds – even if the number of frauds is low (by LSB’s reckoning). 

Frauds may not be deterred and could even prosper within estate 

administration services, knowing that rich pickings await those who can 

successfully evade authorities, who do not have a compliance regime bolstered 

by statutory controls.  

Compare this position with the LSB proposed approach to regulating will 

writing. Consumer detriment caused by negligent will writing can be easier to 

neutralise once identified, if only because steps can be taken to repair the will, 

which only takes effect on death. Detriment that remains unidentified until 

death has taken place may be harder to rectify. A compliance approach that 

leaves off estate administration from the reserved list seems to support a 

fundamentally unbalanced approach, as the potential magnitude of consumer 

detriment suffered by fraudulent estate administration could be of far greater 

magnitude; even if the occurrence of consumer detriment is a smaller number. 

The LSB states that they have “always been clear” of finding significantly less 

evidence of detriment in estate administration than in will writing. This 

statement is not explained except to say that the number of reported frauds 

and other consumer problems is relatively low in number within estate 

administration. 
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The ambulatory nature of the will, the continuing availability of a Deed of 

Variation using s142 IHT1984 provisions including s144 IHT1984 provisions, 

rectification, are some of the means that can be used to neutralise the effect 

of negligent will writing. These remedies or any like them; are not available to 

redress the absolute nature of (fraudulent) estate administration. The LSB’s 

judgement is that estate administration does not need to become a reserved 

activity because (anecdotally) there is “significantly less evidence of 

detriment”, which does not support the need for a structure of statutory 

compliance. The LSB’s view suggests the risk of consumer detriment from 

fraudulent estate administration is less than the risk of damage done by 

negligent will writers.   

The SWW considers that even if this were proved to be the case, which the LSB 

does not attempt, there is little sense while making decisive change to the will 

writing/probate/estate administration industry generally to disregard a source 

of potential consumer detriment. When estate administration is subject to 

fraud the damage can be markedly greater in its magnitude than the detriment 

caused by a faulty will. The effect on defrauded estate beneficiaries is hardly 

less than the effect on the disappointed beneficiaries of a negligent will. 

The LSB observes some 50% of the estates administered are completed 

without “professional help”; these are generally estates that do not contain tax 

issues or trusts or bequests involving minors or foreign assets. If this is the case 

the LSB could consider accepting an argument for these (smaller) estates to be 

administered exempt from rules designed to reduce the possibility of 

consumer detriment on larger estates. Those larger estates are the ones that 

contain assets of sufficient value that would potentially be targets for fraud: 

for example non- excepted and non-exempt estates. 
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Detriment can also result from contracts for estate administration services 

entered into by consumers at the time they are provided with will writing 

services. These contracts can be for services that are often not required for 

many years. The contracts can contain terms that subsequently prove to be 

unfair due to the passage of time elapsed between formulating the contract 

and its implementation. Also such contracts can fail if the contracting entity 

fails, and when failure occurs the consumer may not be able to recover the 

monies paid to the individual or entity. The SWW agrees with the LSB and 

recommends that the sale of estate administration services in conjunction with 

and at the time that the will is made should be regulated and as the LSB 

suggests appropriate controls should be applied to such contracts under the 

same statutory regime that is to govern the reservation of will writing. The 

supply of such contracts should be regulated by statutory rules. 

The argument that safeguarding consumers using estate administration 

services from fraudsters, by adding statutory regulation is likely to be 

ineffective in preventing the targeted criminal activity, seems to be misplaced 

and lacking in substance. The LSB have no such difficulty in suggesting the use 

of regulation underpinned by criminal sanctions to the reservation of will 

writing, despite the general lack of fraudulent criminal intent in negligent will 

writing. Fraud is of itself a criminal activity with criminal code sanctions 

currently available to use whenever evidence of fraudulent estate 

administration is detected. Making the provision of will writing services by an 

adviser who does not embrace the new proposed regulations a criminal 

activity significantly toughens the compliance regime as applied to will writing. 

Applying the criminal code to the non-adherence of will writing regulations 

should strengthen achievement of the desired outcome - reducing consumer 

detriment.  
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Why should the application of the criminal code to regulation of estate 

administration prove less effective in achieving the desired outcome of 

consumer protection than its application to will writing? 

In all cases the desired outcome from the imposition of statutory regulation is 

the reduction of consumer detriment. The argument that 50% of estate 

administration is carried out on a DIY basis does not provide a good reason for 

ignoring the potential for consumer detriment for the remaining 50% of 

estates.  DIY will writers are to be exempt from the mooted reserved activity 

regulations; wills that are produced for gain are not to be exempt. It is the 50% 

of estates administrated by “professionals” for gain that are at risk of 

fraudulent activity. Administrators will defraud estate beneficiaries out of their 

entitlement when the administrator’s moral code breaks down and 

beneficiaries’ rights are fraudulently disregarded. 

The LSB argument suggests that the number and seriousness of the instances 

where estate administrators defraud beneficiaries is generally too low to 

create sufficient concern that needs to be addressed by regulation. The LSB 

further argues that the cost of providing effective regulation in these instances 

would come at a heavy price and serve to tilt the supply of estate 

administration services in favour of dishonest providers, making it more likely 

that the beneficiaries of a “professionally” administered estate are subjected 

to fraud. The LSB claim, based on possibly weak statistical evidence, the 

proportion of the market currently made up of unregulated practitioners is less 

than 5% of the whole market. Furthermore the LSB’s reference to our own 

SWW survey conclusions does not take proper account of the number of SWW 

respondents. The LSB’s case not to regulate estate administration appears to 

lack evidence establishing the true nature and extent of fraudulent estate 

administration. 
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The SWW rejects LSB arguments that regulation of estate administration 

regulation should be left undisturbed, as we believe the introduction of a new 

regime to regulate will writing that ignores the potential for fraudulent activity 

in a directly related area of activity fails in the declared objective of reducing 

overall consumer detriment. Although it may be the case that the incidence of 

estate administration fraud is low the magnitude of the detriment when fraud 

does take place is generally far from low. The SWW believes that every effort 

should be made to discourage fraudulent activity. Ignoring the potential for 

fraud in estate administration can hardly be an endorsement of the LSB’s remit 

and represents something of an about turn by them. Applying the criminal 

code to the activity of estate administration may not, once all the evidence has 

been examined, reduce the absolute level of consumer detriment; but ignoring 

potential benefits from the application of the criminal code to estate 

administration is at best a missed opportunity and at worst a signal to 

fraudulent practitioners that fraud in this area is somehow beyond the control 

of statutory regulation.  

The administration of an estate either by letters of administration or a grant of 

probate is subject to general law; Incomplete or improper administration, 

including fraudulent distribution is subject to be challenged in the courts, 

irregardless of whether regulation, including the provision of criminal 

sanctions, is applied to the activity. SWW believes that linking estate 

administration activity directly to the criminal code through regulation would 

positively reduce the incidence of potential consumer detriment, except by the 

most determined of criminally-minded practitioners. The SWW believes that 

the criminal code should be overtly applied to estate administration by the 

regulatory structure throughout the process and not just when the fraud is 

subsequently unravelled.   
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The SWW agrees that separation of client and entity money is imperative and 

should be subject to strict regulation in all circumstances (will writing and 

estate administration activities); so that client money is robustly protected 

especially when an individual trader and/or entity fails. The SWW supports the 

use of suitably designed schemes, including trusts, to manage funds (pre-

payments and deposits) securely to avoid pre-paid funds being used as working 

capital before the contracted work is completed. 

The prospect for adequate consumer compensation when fraud does occur 

can be limited. Whereas it is for the court to decide on the method of fund 

recovery in practice obtaining recompense may depend on the seizure of 

assets using the criminal code. The role of regulation should make certain that 

the practices of individuals and entities responsible for causing consumer 

detriment, are carefully vetted and if necessary advisers are prohibited from 

practice. All practitioners, either individual practitioners or as part of an 

authorised and recognised body (for example: a trust corporation), should be 

made to submit to a “fit and proper person” test before qualifying to provide 

estate administration activities. In a regulated industry practitioner probity 

sets the standard and consumers must be able to choose a practitioner 

knowing that a number of checks have been made confirming the individual or 

entity’s probity. 

Leaving estate administration, which is an activity with a strong affiliation to 

will writing, to continue being policed by principles of self-regulation is unlikely 

to reduce the level of beneficiary detriment, especially when target 

beneficiaries lack knowledge and experience to police their own dealings with 

estate administration practitioners. Self-regulation has consistently 

demonstrated that it suffers from shortcomings to protect consumers of will 

writing services from detriment. The harder that self-regulation bites on causes 
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of consumer detriment the more likely that the offender practitioner entities 

will simply “walk away” beyond the reach of even the mildest form of self-

regulation. This is a main driver of the support given by the SWW to the LSB’s 

proposals to make will writing a reserved activity supported by criminal 

sanctions.  

SWW believes that the same arguments can and should be applied to the 

activity of estate administration. Estate administration activities should not be 

exempted from a similar structure of regulation as proposed by the LSB for will 

writing. Practitioners should face the same sanctions so that will writing 

leading onto estate administration can form a single activity in which 

consumers may rightly take confidence. SWW supports the addition of estate 

administration to the list of reserved activities. 

The case for probate extraction to continue as a reserved activity: 

In the EWP the LSB announce that the de-reservation of probate is under 

consideration. This step is considered as the result of i) the possibility that 

estate administration should remain an unreserved activity ii) there is no 

mechanism available for the LdCD to remove probate as a reserved activity and 

iii) should the probate extraction process shift towards reliance on statements 

of truth and a shift away from the use of oaths. 

The SWW believes that a decision to recommend the regulation of estate 

administration as a reserved activity swings the argument towards probate 

remaining as a reserved activity fitting within the whole reserved activity of 

estate administration.  
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The LSB provides evidence confirming that practitioners make errors in about 

one third of all probate applications. However according to the LSB findings the 

detriment that is caused by those errors is low because most errors are easily 

corrected. Consequently the checks applied by the Probate Office are seen in 

their own right to serve as a significant protection for consumers. 

The LSB concludes that probate should remain a reserved activity; while the 

SWW believes the LSB’s view supports making estate administration a reserved 

activity. The advantage to (honest) practitioners from both probate and estate 

administration being reserved activities is that a single set of rules would 

govern all of the related activities of will writing, estate administration and 

including probate extraction. Individuals and entities wanting to practise in 

these areas can do so under one set of co-ordinated rules, while consumers 

can approach “professionals” and use their services clear that practitioners are 

governed by the same set of rules. Only time will tell whether consumer 

detriment would in fact be reduced, but concerns about consumer detriment 

would be better managed if a single set of practising rules were to be 

deployed. 

It is the SWW’s view that should estate administration be regulated as a 

reserved activity, probate should undoubtedly continue to be regulated as a 

reserved activity. 
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SWW commentary about the 3 LSB Options: 

1)  The non-statutory option: 

The flaw in using this option seems to the SWW to be the random nature and 

lack of co-ordination that much of the existing consumer protection law suffers 

from, as applied to estate protection activities. When a breach of the existing 

consumer protection rules occurs there are few agencies, outside the courts, 

that can prosecute the consumer’s complaint and deliver a just outcome at an 

affordable cost. The application of consumer law can be unwieldy and 

uncertain; results can be unsatisfactory. The consumer can be faced with not 

insignificant costs, especially if a court case is necessary. Where the activities 

are controlled by voluntary self-regulated regimes it is currently far too easy 

for a practitioner simply to turn their back on the regulatory rules, leaving the 

consumer without any form of effective redress unless there is possibly 

protection from using the criminal code. 

This unjust result, which in reality is far from uncommon, would only be 

overcome with any certainty if the rogue practitioner’s unconscionable activity 

can be publicly exposed with a real threat of disqualification and loss of 

livelihood that being “struck off” brings to the offending practitioner. Leaving 

estate administration off from the list of reserved activities without the 

underpinning protection that criminal sanctions provide means that the 

objective of reducing consumer detriment in estate administration fails. 

SWW believes that the non-statutory option does not increase consumer 

protection. 
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2)  Reservation exempting other regulated providers: 

This option suggests that all individuals and entities providing estate 

administration services would, on the face of it, be regulated by some means 

or other. The LSB calls into question the practicalities of confirming the 

adequacy of the arrangements. The possibility of confusion in the marketplace 

could be one result if this option is adopted. SWW agrees. 

3)  Reservation with exemptions: 

The SWW has maintained throughout the consultation period that estate 

administration should be added to the list of reserved activities. The LSB’s 

overriding mission objective is to reduce consumer detriment. SWW believes 

that this objective could be achieved by the LSB recommending that the whole 

area of activity from will writing through probate extraction and subsequent 

estate administration should be governed by one set of homogeneous 

regulatory rules. The rules applied can be promoted by individuals and entities 

for the benefit of consumers. In this way consumers should benefit from 

greater transparency when seeking advice from practitioners.  

A primary objective of the Legal Services Act and the LSB’s subsequent two 

years of consultation is to create a regulatory framework capable of reducing 

consumer detriment. SWW’s view is that the application of statutory 

regulation to the practice of estate administration by adding the activity to the 

reserved list (along with will writing and probate) should be the most effective 

method to increase consumer protection. 

Brian W McMillan 

Nick Honeyman-Brown 

The Society of Will Writers 

January 24 2013 


