
 

 

 

 

Document of Responses from Consultees who were asked to give 

advice to the Legal Services Board in relation to an application 

from the BSB to change aspects of the operation of the Code of 

Conduct Cab Rank Rule 

List of consultees who sent a response 

 Association of Costs Lawyers 

 Costs Lawyer Standards Board 

 The General Council of the Bar 

 The Institute of Chartered Accountants in England and Wales 

 The Law Society 

 Legal Ombudsman 

 The Lord Chief Justice 

 Office of Fair Trading 
 
 
Full list of organisations who were asked to give advice 
 

 The Lord Chief Justice 

 The Representative and regulatory arms of all approved regulators under the Legal 
Services Act 2007 

 The Institute of Chartered Accountants for England and Wales 

 The Office of Fair Trading 

 The Legal Services Consumer Panel 

 Which? 

 Consumer Focus 

 Citizens Advice 
 

 

 

 

 



Advice of the Association of Costs Lawyers on the operation of the  

changes to the Cab Rank Rule proposed by the Bar Standards Board 

 

1. The ACL submitted comments to the BSB on their proposed changes last Summer 

and broadly approved the proposed changes. The ACL made several points about the 

changes where it had concerns and these are repeated below. 

2. The proposals appear to be limited to arrangements with “Solicitors” and since the 

Associations’s members, all of whom are Costs Lawyers, regularly instruct and brief counsel, 

the expression “Costs Lawyers”  or “Authorised Litigators” should be included in the final 

documentation. 

3.  There are groups other than Costs Lawyers who also instruct counsel and care 

should be  taken that they also are included in the new arrangements. 

4. The Council of the ACL generally applauds the introduction of New Terms and 

Conditions. In the modern age there is little or nothing to be gained by non-contractual 

‘honoraria’ but any change must ensure that instructions from solicitors and other 

authorised litigators are not subject to refusal other than on strictly limited grounds. 

5. Competition issues should not arise if access to barristers is not unreasonably 

refused and providing the new contract reflects that principle, there would seem to be no 

difficulty in operating the Cab rank Rule in conjunction with the new Contractual Terms. 

6. Disputes as to fees would be resolved in ways to which the other professions are 

accustomed including at the outset negotiations. 

7. There seems to be no obvious obstacle in new provisions which required those 

instructing barristers to adopt the New Contractual Terms providing there is also a provision 

that the barrister and individual authorised litigator may agree between themselves to 

contract out of them.  

8. The Council of the ACL would not object to the abandonment of the Withdrawal of 

Credit Scheme and its replacement by an advisory List of Defaulting Solicitors but there 

would have to be strict criteria for adding defaulters to the list and reasonable provision for 

removing them from the List. It would under those circumstances be reasonable to require a 

down payment in advance form persons or firms on the default list when first instructing a 

barrister. 

9. With regard to the New Contractual terms themselves, there are various issues 

identified by the ACL; 



(a) The provisions as to sub-contracting work in sub-clause 8.3 without the consent of 

those instructing the barrister is too open ended. The ACL considers that in such cases the 

barrister should be under an obligation to inform those instructing him or her in advance of 

any intention to sub-contract work. 

(b) The provision that clients of barristers are prohibited from using advices etc. other 

than for the particular purpose for which they are prepared unless “express Permission” is 

given is again too open-ended. It is obviously quite reasonable not to expect such 

documents to be distributed en masse but it frequently occurs that previous advices are of 

value to other barristers in other cases or proceedings which may involve similar points and 

it is unrealistic to require permission to be sought in such cases. This is especially so when 

the document concerned may be several years old. 

(c) The ACL applauds the flexibility with which it is proposed fees can be agreed both in 

terms of whether they can be retrospective or prospective and whether they be based upon 

an hourly rate or flat fee. 

(d) The Council regrets that there is no provision for estimates to be made. Estimating 

(and in due course budgeting) is becoming a common feature of litigation and it is 

unrealistic for barristers to be able to opt out of providing a realistic estimate when one is 

required. The ACL considers that this should be a positive provision within the New 

Contractual Terms. 

(e) Equally there is no provision in the new terms for barristers to keep a record of the 

time they spend in preparation or otherwise engaged on their instructions. From the point 

of view of a client recovering costs of litigation there should, the ACL believes, be a duty on 

the part of barristers to provide as much assistance as possible in maximising or facilitating 

that recovery yet there is no such obligation. The New Contractual Terms should provide for 

barristers to keep proper time records and to give as much reasonable assistance as possible 

to enable the lay client to recover costs. 

 

Michael Bacon MA(Cantab) 

Costs Lawyer and ACL Council Member 

 

 

19th March 2012  



























 
 
 
 
 
 
 

The Institute of Chartered Accountants in England and Wales  T +44 (0)20 7920 8100 
Chartered Accountants’ Hall F +44 (0)20 7920 0547 
Moorgate Place   London EC2R 6EA   UK DX 877 London/City 
icaew.com 

28 March 2012 
 
Our ref: ICAEW Rep 44/12 
 
Mr Chris Kenny 
Chief Executive 
Legal Services Board 
7th Floor 
Victoria House 
Southampton Row 
London WC1B 4AD 
 
 
Dear Chris 
 
Request for Advice; proposed Changes to the operation of the Bar Standard’s Board Code of 
Practice - the Cab Rank Rule 
 
ICAEW welcomes the opportunity to respond to your Request for Advice dated 25 January 2012, a 
copy of which is available from this link. 
 
ICAEW is a world-leading professional accountancy body. We operate under a Royal Charter, working 
in the public interest. ICAEW’s regulation of its members, in particular its responsibilities in respect of 
auditors, is overseen by the UK Financial Reporting Council. We provide leadership and practical 
support to over 138,000 member chartered accountants in more than 160 countries, working with 
governments, regulators and industry in order to ensure that the highest standards are maintained.  

 
Our comments and response are contained in the Appendix to this letter. 

 
 
Yours sincerely 
 
 
 
 
Michael Izza 
Chief Executive 
 
T +44 (0)20 7920 8419 
E  Michael.Izza@icaew.com 
  
   

http://www.legalservicesboard.org.uk/what_we_do/regulation/applications.htm
mailto:Michael.Izza@icaew.com
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APPENDIX 

 
1. The Cab Rank Rule itself is a fundamental and successful building block of the legal system in 

England and Wales, and its benefits for consumers and practitioners alike should be retained.  
 
2. The current arrangements for payment of counsel fees appear anachronistic and it is disappointing 

that agreement for review could not be reached by the parties over the years. The current 
proposals, whilst not perfect, are at least a step in the right direction. 

 
Question 1 

The New Contract Terms – the original proposed terms and revised terms received from the 
BSB are on the LSB‟s website (see link in footnote). We would be interested in your views 
on whether it is appropriate for such Terms to be included in regulatory arrangements. Is 
there anything in particular (either in the terms themselves or the proposed way in which 
they would be applied) that the LSB should consider in relation to the impact on 
consumers, solicitors, other lawyers and alternative business structures of introducing 
such terms in conjunction with the Cab Rank Rule?  

 
3. ICAEW has no difficulty with the concept of incorporating the New Contract Terms (NCT) as part of 

a suite of regulatory provisions. We believe it is in the interests of justice that professionals properly 
instructed should have an entitlement to sue for unpaid fees on clear terms.  

 
 
Question 2 

Bearing in mind the regulatory objective to promote competition in the provision of legal 
services, are there any competition concerns raised by the principle of having standard 
terms and/or the way in which these particular terms are drafted and/or their application in 
conjunction with the Cab Rank Rule?   

 
4. ICAEW sees no competition issues of concern in how the NCT are drafted. These are not 

compulsory terms. A solicitor and barrister can; 
 

 accept the NCT in which case the cab rank rule will apply 

 accept a barrister’s bespoke terms in which case the cab rank rule will apply 

 negotiate their own arrangements, which if successful will result in an adequate alternative to the 
cab rank rule. Neither client nor solicitor will be disadvantaged as the solicitor will be able to use 
their barrister of choice.  

 
5. The question therefore appears to be what happens if independent agreement cannot be reached 

but we are not aware of examples of this arising. To ensure they do not, we assume that the BSB 
will have ability and mechanisms in place to review barristers’ bespoke terms if they operate as a 
barrier to competition and operation of the Cab Rank Rule in practice. Provided these mechanisms 
exist then we see no reason why the proposals cannot be introduced for the reasons, and with the 
monitoring proposals, set out in our response to Question 4 below. 
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Question 3 

The impact on individual solicitors and their clients of being put on the List of Defaulting 
Solicitors and whether that impact is proportionate. Are there any issues concerning the 
process for putting solicitors on, and removing them from, the List of Defaulting Solicitors 
that we should take into consideration?  

 
6. Firms that do not pay bills incurred in professional practice are potentially more of a problem for the 

administration of justice than the proposed action of the Bar Standards Board. In our opinion the 
operation of the NCT linked to the cab rank rule may operate to discourage such practices and 
instead allow those operated on sounder footings to fill gaps created, with consequent benefits for 
the administration of justice and consumer access to it.  

 
7. As far as individual clients are concerned, individuals within firms do not work in isolation. A 

problem with one client is likely to be replicated across the firms and/ or can be drawn out at the 
investigative stage. We do not consider individual firm clients are unduly prejudiced by decisions 
made in the context of the whole firm for the reasons set put in the preceding paragraph. 

 
8. Furthermore, a defaulting solicitor appearing on the proposed List of Defaulting Solicitors can still 

instruct barristers if specific agreement is reached which is quite different to current arrangements 
with the Withdrawal of Credit Scheme. If there are extenuating circumstances then they can be 
identified. 

 
 
Question 4 

Whether, and how, the proposed change improves barristers‟ ability to resolve disputes 
about payment taking account of the existing mechanisms for resolving such disputes that 
are currently available to barristers, and whether it is a proportionate way to achieve this 
outcome.  

 
9. Current arrangements for resolving disputes appear unsatisfactory. Given this issue has been 

unresolved for a number of years, than it may be better to introduce something that; 
 

 will change the current and unsatisfactory status quo, and  

 more closely reflect the commercial realities with the advent of ABS 
 
10. And then monitor the results with a view to refining and introducing suitable arrangements to apply 

across future ABS regulated by other regulators at a later date.  
 
11. If law firms instruct accountancy firms or vice versa, then there are simple and legitimate 

contractual expectations that fees will be met. We do not see why this expectation should continue 
to be denied to the Bar, although we sympathise with the LSBs position in having to navigate the 
issue without an adverse impact on the Cab Rank Rule. 

 
 
Question 5 

Whether there are any particular aspects of the proposed change in addition to those 
highlighted above that the LSB should consider.  

 
12. Accountants routinely instruct barristers direct, however we are not aware of difficulties raised by 

members of the Bar concerning non-payment of fees. We do not know whether this is a result of 
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the smaller numbers involved compared with solicitors, or whether it is due to differences in 
financial management. 

 
 







                                                                                                                                         Legal Ombudsman 

Corporate Services 

PO Box 6803 

Wolverhampton 

WV1 9WF 

T 0121 245 3100 

 

www.legalombudsman.org.uk  

Chris Kenny 
Chief Executive 
Legal Services Board 
7th Floor 
Victoria House 
Southampton Row 
London 
WC1B 4AD  
 
 

21 March 2012 

 

Dear Chris, 

 

Re: request for advice on the proposed changes to the operation of the Bar 

Standard’s Board Code of Practice – the Cab Rank Rule 

 

Thank you for your request for advice (under paragraph 22(1) of Schedule 4 to the 
Legal Services Act 2007) in relation to the proposed changes to the operation of the 
Bar Standard’s Board Code of Practice – the Cab Rank Rule.  
 
You have requested our advice and evidence from the experience of the Legal 
Ombudsman to inform whether or not to approve the proposed changes in operation of 
the cab rank rule. You asked us to focus on some specific areas, which I have sought 
to address in turn. Before I do that, we also have some general observations to make 
about the proposed changes which I hope are helpful.  
 
In preparing this response, we have looked to draw evidence from our investigations. 
As you will be aware, the Legal Ombudsman records details of complaints in relation to 
the service provider (and their regulator), the reasons for the complaints and the area 

of law they relate to. We have looked into whether there is evidence from the 
complaints we have seen to indicate that the proposed changes pose a risk of 
detriment to consumers. We have also considered whether the changes are 
inconsistent with regulatory objectives (in particular those to protect and promote the 
interests of consumers and encourage an independent, strong, diverse and effective 
legal profession) and how these interact with better regulation principles.  



 

 Page 2 of 2 
 

                  

Legal Ombudsman 

 
As you will appreciate, it is not a simple exercise to quantify this experience and at this 

stage there is no clear evidence to either support or dispute the proposed changes to 

the cab rank rule and Withdrawal of Credit Scheme, or the move to working on a 

contractual basis. Nevertheless, included in Annex A to this letter is a commentary that 

draws on our experience and that outlines potential risks that we hope will assist you 

draw conclusions in relation to this application.   

 

 

Yours sincerely  

 
Adam Sampson 
Chief Ombudsman 
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Annex A – Legal Ombudsman response to request for advice 

New contract terms  

We know from our experience that one priority for consumers is to know 

how much they are going to be charged – they want to know where they 

stand and to be updated if things change. When customers think they 

have been overcharged or work is not up to standard, they are prepared 

to challenge the fees. Our recent costs report, published on 6 March 

2012, set out what we see as the impact on consumers who have made 

a complaint. The learning from this report is relevant here as the 

proposed form of contract may affect relationships between barristers, 

solicitors and customers: it may impact on the cost information that 

customers receive – how will solicitors pass on barrister’s costs to the 

customers in the future, and how will barristers respond when customers 

raise complaints about their costs?  

From the complaints we investigate, there is no indication that a shift 

towards standard contracts will have a positive or negative impact on 

consumers. We see complaints where a dispute arises when it is unclear 

how a solicitor and barrister will work together to pass on fees and so 

there may be circumstances in which the proposed contract is beneficial 

to all concerned. However, if a contract is explained or administered 

poorly, we anticipate it is an area where complaints may be raised. As 

with all complaints, however, this is likely to be due as much to the clarity 

of communication about the contract and costs as it is about the contract 

itself. There is a general shift towards standard forms of contract in many 

areas of legal services and there is no reason, in our view, to suppose 

these may pose a greater risk to consumers than other arrangements to 

seek to recover costs by a legal services provider.  

We would like to understand in more detail why the standard contracts 

will not cover alternative business structures (ABS). Our reading of the 

proposals suggests that customers who instruct an ABS firm and need to 

instruct a barrister will fall outside the cab rank rule. Consumers may not 

know this in advance and this could lead to complaints if they have 

difficulty obtaining representation from barristers. It would also be helpful 

to know if the LSB is aware of other sources that indicate that there is a 



 
 

 

2 

 

  

 Legal Ombudsman | Response to Legal Services Board.  Request for advice on proposed changes to the operation of the Bar Standard’s 
Board Code of Practice 

 

 

risk of detriment to consumers. We accept this will also be influenced by 

the applications made to become ABSs, and if these focus on 

conveyancing transactions, for instance, or cover areas more likely to 

involve barristerial services.  

Competition issues 

The proposed changes also remove the solicitor’s liability for fees. What 

complaints to the Ombudsman show is that what seems to be of 

paramount importance to consumers is to know where they stand, and 

how a legal service or transaction will play out over time. With the 

proposed form of contract, barristers will need to ensure that clients are 

well informed: bringing a focus to customer service that may well 

represent a cultural shift from past practices. This echoes some of the 

factors that may come into play also with a move to direct access (it is 

not clear from the information we have seen how this proposal will link to 

a move to direct access by barristers; this seems to be an initiative that 

needs to be considered with these proposed changes). We have recently 

responded to the BSB’s consultation on this topic, and our response may 

provide further information to assist you.  

The cab rank rule is a long-standing principle of access to justice, which 

ensures equality of representation. There may be a risk in relaxing this 

principle and linking it to standard contracts that difficult clients – or 

potential clients – may find it harder to access appropriate 

representation. Again, we raise this as a risk; to date, we have seen no 

cases to the Ombudsman that indicate that there is evidence for this 

concern. We do see, however, cases concerning other parts of the 

profession where consumers contact us with concerns about 

discrimination or their ability to access legal services. For this reason, we 

will consult publicly on the issue of the eligibility of prospective customers 

to complain to the Ombudsman as part of our scheme rules review. 

Impact on individual solicitors 

Our question in relation to possible impacts on individuals relate to 

consumers rather than solicitors. Would consumers know that the 
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solicitor they are instructing might be unable to engage a barrister, for 

instance without paying in advance?  

 

We have no evidence to suggest that placing solicitors on the Withdrawal 

of Credit Scheme list may have a negative impact on clients. As the new 

scheme is advisory only, it may be that the potential for impact on the 

client is reduced further.  

 

The BSB’s data also indicates, however, that 35% of cases of unpaid 

barristers’ fees relate to immigration cases. It may be helpful to explore 

this area further to be assured that there is no particular risk indicated 

here for a potentially vulnerable client group.   

 

Barristers’ ability to resolve disputes about payment 

We have touched on this in our response above. In general it is our view 

that the requirements on barristers both to resolve complaints at the first 

tier, or if they are escalated to the Ombudsman, should be sufficient 

irrespective of the specific circumstances of the complaint.  

 

Legal Ombudsman 

14 March 2012 








