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Foreword

Understanding the impacts of change is vital for those, like us, who believe we must focus
on the outcomes of regulation. For any organisation tasked with changing a market both in
the public and consumer interest, evaluation of the impact of policies introduced is essential.
For those operating in the regulatory sphere evaluation is key to understanding whether
regulatory policy achieves the right balance of protecting consumers and promoting
competition.

However, regulation does not operate in isolation from wider changes. The LSB needs to
consider the wider context of the economy, and other external views and factors that may
influence and change the perspectives of other players in the market place.

In April 2012, we brought together data from a wide range of sources to provide a basis from
which to measure change in the legal services market in future years. It has been prepared
before the major impacts of the Legal Services Act 2007 reforms have been felt and so that
their impact can be evaluated. We believe that this is the first time this wide range of
indicators have been presented together, allowing insight into longer term trends in legal
services.

I would like to thank those who took time to review that interim report and to share with us
their thoughts. The final report presented here is improved as a conseguence.

Feedback was robust and challenging, partly reflecting the paucity of data in the sector i
one area in which there was consensus among commentators. This lack of information
among regulators and representative bodies, coupled with a desire not to impose too great
an information burden on the regulated community, means we must continue to use a range
of proxy indicators to make observations about trends in the legal services market.

Greater data transparency has been a strong theme of central government departments in

recent years - yet the regulated community, major purchasers, and not-for-profit advice

groups seem not to have risen to the challenge of the open data initiative. This impediment

to the free flow of information between consumers and providers is a concern; better

information encourages competition by putting firms on their mettle to improve efficiency and

so deliver a better deal for customers. The legal services sector has a long way to go in this

area, and the widest range of stakeholders needtomat ch t he governmentés
are to improve consumer welfare.

Some commentators challenged the use of some indicators, questioning the quality of the
sources of information behind these indicators. Different stakeholders also interpreted the
same data in different ways, most obviously, around what the changes in numbers of
complaints might actually mean. We recognise a consensus may never be achieved.

A significant part of the feedback on the baseline report called for more LSB research to fill
gaps in knowledge and replace proxy indicators. The LSB should not work on this alone.
Understanding the regulated community and the market in which they operate should be the
aim of each of the approved regulators as they seek to develop proportionate, targeted
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regulation. We hope this evaluation will stimulate regulatory community into building a better
evidence base, that is published and easily accessible by all, adhering to the better
regulation principle of transparency. Our aspiration for future evaluations is that the
regulatory community will have addressed the collective gaps in understanding.

We have adapted this baseline report to reflect some of this feedback, changing some of the
demand indicators, and replacing some proposed media led indicators with the findings of
surveys of the public and legal service consumers where possible.

This final report has been able to draw on the findings of our 2012 Legal Services
Benchmarking consumer research, and the forthcoming 2012 Survey of Solicitors Firms,
jointly commissioned with the Law Society and Ministry of Justice. Charts, tables and the
associated narrative have also been updated to reflect data published since the interim
report.

We recognise, though, that this baseline still has gaps. We therefore set out a range of
additional sources of information we will use in the coming months to refresh this analysis in
October 2013, with annual reports thereafter. We also list the major knowledge gaps we
have identified, which shape our analysis and the conclusions we draw. These gaps in data
continue to reduce our ability to isolate the specific impacts of regulation, so we need to look
at general movements as well as specific numerical measures.

While this report will act as our baseline for future measurement, we recognise that this is a

work in progress. In the absence of perfect information, we proceed on the basis that some

evidence is always better than no evidence at all. We continue to encourage every reader to
consider where we have overlooked evidence and share that with us.

David Edmonds
O 2
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Overview

11

1.2

1.3

The Legal Services Act 2007 (LSA) provides for a set of regulatory reforms designed to
increase competition in the legal services market and place the consumer at the heart of
the regulatory system.* Monitoring how the market changes is a vital part of
understanding the impacts of these reforms. This evaluation represents the first of
several steps in evaluating change in the legal services market over the coming years.

This final baseline report is in effect a summary of market changes leading up to the
implementation of the Alternative Business Structure (ABS) regime. We will refresh and
update this evaluation report alongside our Business Plan to track changes over the
2012-2015 period. By using the specific set of indicators set out in this report, the LSB
and the regulatory community can track how the market changes over time, against the
outcomes envisaged by the regulatory objectives in the LSA. This ensure that this
activity remains focused on the key areas of change.

Building on the analysis in our interim baseline report, we have updated this report in line
with feedback received from a wide range of commentators. We have also utilised the
findings of new research and other sources of data to add new indicators across the
range of outcomes. Major changes made are:

e Updating time series data where figures for the 2011/12 period have been
published.

¢ Adding recently published Legal Ombudsman complaints data to our analysis of
trends in complaints in the legal services sector.

e Applying the findings of the Legal Services Consumer Panel (LSCP) 2012 tracker
survey to track levels of consumer satisfaction, and public perceptions of legal
services over the 2011-2012 period.

e Applying the findings of the Legal Services Board (LSB) 2012 Legal Services
Benchmarking consumer survey to benchmark individual consumers response to
legal problems, reasons for not using legal services, methods of service delivery
used, levels of satisfaction with different providers, responses to dissatisfaction,
and prices paid.

e Applying the early findings of the joint Law Society, Ministry of Justice, and Legal
Services Board 2012 Survey of Solicitors Firms to understand changes in
turnover over the past three years, benchmark client acquisition sources, and use
of online advertising.

¢ Reuvising the list of indicators to reflect feedback received about their validity as
appropriate proxy measures of change, including replacing the volume of road
traffic accidents demand indicator with case registered with the Compensation
Recovery Unit at the Department for Work and Pensions.

e Putting forward a set of proposed indicators for measuring access to justice,
taken from a discussion paper presented to the Legal Services Research Centre
International Conference in September.

¢ Providing a detailed baseline of changes in entry level qualifications and
continuing professional development over the past 5 years - in advance of the
Legal Education and Training Review report.
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Regulation as part of a wider system

14
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1.6

It is very challenging to isolate the specific impacts of regulation on the market from the
impacts of wider economic factors. Particular challenges include the extent to which
changes in the legal market are interconnected with changes in the rest of the economy;
the fact that the legal market itself consists of a number of interconnected markets
impacted in different ways by exogenous economic factors. These challenges are
exacerbated by a lack of robust consistent data across the legal services market that
would allow us to apply statistical techniques to identify underlying drivers.

In this context our approach remains to identify as many of the indicators of change and
to describe the extent to which these demonstrate changes in the legal markets that lead
us to believe our objectives are being met. This 2012 baseline report comes before the
regulatory changes allowing ABS have had an opportunity to bed in. The results
therefore provide a baseline against which we will measure future changes.

Global economic turmoil has had and will continue to have a significant impact on the
legal services market. Its impact affects different segments of the legal services market
in different ways i changes affecting global finance will have a greater impact on large
corporate or city law firms while changes to the housing market will have a greater
impact on smaller or high street law firms offering services to individual customers. This
is against a backdrop of rising consumer expectations of service generally, and reduced
real incomes for most consumer groups. While many legal services are distress
purchases, or purchases of necessity, consumers still face choices about how they
address a problem, including whether to address a problem at all.?

Limited information available

1.7

1.8

The LSB has a responsibility for overseeing regulation of lawyers in England and Wales,
undertaken by the approved regulators.® Prior to the LSA, regulatory activity for lawyers
largely focused on maintaining a list of members of each of the individual professions,
coupled with a complaint driven reactive approach.* Latterly, basic data on diversity and
address of employer has been added to the information collected upon annual renewal
of membership of the profession, but before 2009 and aside from the Law Society (TLS),
little in the way of research was undertaken by these organisations. There is significantly
more information on solicitors than other legal service providers, and the Solicitors
Regulation Authority publish a range of detailed quarterly reports. The Bar Standards
Board now also publish a range of information on barristers. Other approved regulators
have started to undertake work in this area, but little of this is yet published. Approved
regulators with no authorised persons i such as the Association of Chartered Certified
Accountants i have published some research into legal services in the past. This is
contrasted with summaries of government records i property transactions, court
hearings, legal aid suppliers etc i starting to be made more available in more recent
years.

As a result of this history, there is no embedded culture of information collection and
analysis in legal services at a regulatory level. This can be contrasted to other more
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1.9

competitive industries such as the financial sector, where competition drives better
provision of information reducing consumersoétransaction costs in searching for
information about providersoquality and prices. This results in piecemeal coverage of
data in certain areas of the market and virtually no information on private consumers of
legal services. Following the findings of LSB and LSCP recent research, we have been
able to reduce the major knowledge gaps for the regulatory community® from eleven to
ten as follows:

I.  Volume of consumers using legal services over time.
II.  Diversity of authorised persons delivering legal services.
lll.  Quality of legal services delivered.
IV.  Trends in service complaints for each sector, at both first and second tier.
V.  Size of unreserved legal sector.
VI.  Staff employed in reserved and unreserved legal service providers.
VII.  Prices offered and paid for legal services.
VIIl.  Range and frequency of different use of service delivery methods.
IX.  Turnover of non solicitor legal service providers.
X.  Existing use of external financing.

We have identified many areas where good indicators exist which will help us track
progress against our objectives over time - eg consumer confidence - while in other
areas data is either absent (eg quality), or inconclusive (eg complaints). We recognise
that the knowledge gaps above are likely to remain, at least in the coming two to three
years.

What available indicators tell us about market movements towards desired outcomes

1.10

1.11

1.12

Looking back over the past six years, we look at market trends against the outcomes we
have set for the market, with reference to our regulatory objectives.® It remains too early
to see the impacts of reforms to the regulatory structure implemented over the past two
years - such as new complaints procedures, independent regulatory bodies, and ABS.
However, what we can glean from this exercise is what the market looked like between
the inception of the LSA in 2006/07 through to 2011/12.

We wish to avoid imposing any additional information burden on the sector, except in
situations where transparency of information is a key part of achieving the regulatory
objectives. An example of this is in the publication of diversity data to encourage greater
diversity among the sector. That means relying on a combination of published data and
research to establish what the changes in the market have been, but with some gaps in
knowledge remaining.

In the feedback received, commentators challenged the use of some indicators,
guestioning the quality of the sources of information behind these indicators. Feedback
shows different stakeholders interpreting the same data in different ways, most obviously
around the interpretation of changes in complaints numbers. As we highlighted
previously, a rise in complaints reported to the Legal Ombudsman could be interpreted
as evidence of a negative, neutral or positive change - driven either by increased
openness of firms to seek and act on consumer feedback, a broader social propensity of
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all consumers to complain or actual falls in quality of service provided. We have adapted
this baseline report to reflect some of this feedback, changing some of the demand
indicators, and replacing some proposed media led indicators with the findings of
surveys of the public and legal service consumers where possible. We form a view of
how the market has changed in the years preceding the implementation of the ABS
regime through the assessment of a set of proxy indicators, which we interpret via
reference to the wider market context and qualitative inputs.

113 The LSB6s Evaluation Framewor k, lhpoutbomésshited i n A
we seek to evidence with a series of indicators, to explore whether the outcomes have
been met. These outcomes are spread across five perspectives i the sector, the
consumer, the public, the market and the investor. These outcomes reflect the potential
impacts of the LSA reforms on the legal services market. Our summary conclusions for
each perspective and related set of desired outcomes are set out below.

1.14 Itis important to note that the indicators are just that: indicators, not targets. Any one of
the indicators may move in either direction and of itself tell us nothing about cause or
even if it is a step towards the outcome. Only by triangulating different indicators,
analysing trends and relationships will we be able to reach an assessment of the delivery
of the outcomes.

Perspective A. The provider

Outcome 1. Diversity of the legal providers shows greater similarity to the client
population.

Outcome 2. Quality of legal services is improved overall compared to 2009.

Outcome 3. The profession, judiciary and public maintain confidence in the
independence and reputation of the legal sector.

Outcome 4. Education and training of the legal workforce supports the delivery of
high quality legal services.

1.15 For diversity, we want to understand whether legal service providers reflect the diversity
of the group of consumers served. We use the diversity of the population as a proxy. We
have up to date diversity statistics for solicitors and barristers, covering the vast majority
of the regulated legal sector. However gaps exists for the smaller elements of the legal
profession and there is little published information that addresses the diversity of the
whole legal services workforce i for example those working in solicitorséfirms who are
not authorised persons. Available data shows entry levels matching the diversity of
the population, but limitations on career progression for those from Black and
Minority Ethnic (BME) groups. We conclude that there has been limited progress
towards this outcome, prior to the impact of the LSA.

1.16 Direct evidence of the quality of the actual legal advice is limited - our study of will writing
provided one example in a single limited area of legal advice. Looking wider than this,
the regulatory community does not have this information at this point in time, but have
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1.17

1.18

1.19

been challenged by the LSB to develop measures against a set of success criteria’
published in September 2012.

In the absence of other measures of quality we rely on two proxy indicators i reported
levels of satisfaction and levels of complaints. While consumers continue to report high
levels of satisfaction with legal services provided, and records show falling levels of
complaints for barristers, legal executives, and licensed conveyancers - suggesting
improved levels of service quality i where we have richer data the picture is mixed.
Considered as a whole this suggests the seriousness of service failures appears to be
increasing. This points to falling levels of service quality. From a wider perspective, the
rising complaint numbers against a background of falling demand over 2006/07-2008
also points to falling levels of service quality. The impact of changes to complaints
procedures or wider changes in consumer propensity to complain is unknown. A lower
number of complaints received by Legal Ombudsman could be as a result of providers
handling complaints better, but other research suggests consumers are not being told
about the complaints procedures in a large proportion of incidences. How this changes
over time will play a key part in understanding longer term trends in complaints. While
recognising the limitations of these measures in the absence of any other measures it is
difficult to conclude with any confidence that the quality of legal services
improved over the 2008/09-2011/12 period.

For confidence in the independence of the legal sector, we have very limited direct
measures. Levels of trust in the profession, the judiciary, and the court system, show a
mixed picture prior to the LSA reforms. These show trust in the judiciary falling slightly
over time but remaining high. We conclude that available sources of information point to
no major changes in the perception of independence of regulation at this stage.

The link between education and high quality legal services in the absence of measures
of actual quality is difficult to establish at this point in time. In the absence of major
changes, we await with great interest, the findings of the Legal Education and Training
Review®, and how the regulators take forward any recommendations.

Perspective B. The consumer

1.20

Outcome 5. A higher proportion of the public are able to access justice.
Outcome 6. Consumers have confidence in the regulation of legal services.
Outcome 7. Consumers have confidence in the legal sector.

Outcome 8. Consumers are confident and empowered in their dealings with legal
services.

In the interim baseline report we recognised the challenges of measuring access to
justice, and confined the evaluation to measuring access to legal services. We have
developed and published a proposed framework for measuring access to justice®. This
puts forward 18 different measures designed to address the range of dimensions to
access to justice. We recognise that access to justice is a broad concept, and therefore
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1.21

1.22

1.23

1.24

any attempt to measure it needs an array of different individual elements which must be
considered as a whole. We will seek feedback on these proposals in the coming
months, and add these to future evaluations.

Other research shows increasing public knowledge of what lawyers do but small
decreases in people obtaining advice when they experience a problem. The 2012 Legal
Services Benchmarking consumer survey found that only 44% of legal problems
experienced by individual consumers resulted in people seeking advice, and only 20% of
these problems resulted in a demand for legal services from a reserved legal service
provider.

The 2012 Legal Services Benchmarking Survey shows that face-to-face is still a key
component in the delivery of legal services 7 both at first contact and as the main
method of communication. Justiciable areas tend to have a higher level of face-to-face
contact than transactional, with only 23% of consumers reporting face-to-face as their
main communication method for conveyancing problems compared to 62% of
consumers with a relationship breakdown problem. Perceptions of legal services as
costly persist. Combined with a reduction in consumer wealth driven by CPI inflation,
these perceptions could be driving lower levels of service affordability. Further the 2012
Survey of Solicitors Firms'® found that 28% of firms reporting a decrease in turnover
over the past three years had responded by increasing fee levels. Based on this we
conclude that levels of access to legal services has at best remained constant over
the 2006/07-2010/11 period.

In terms of developing a better understanding of consumer confidence, there has been a
significant amount of work in the past three years. We rely largely on the findings of the
LSCP Consumer Impact Reports (CIR) in 2011 and 2012. For consumer confidence in
regulation, a growing proportion of consumers are aware of Legal Ombudsman, but only
half feel confident that their rights will be protected in the event of any issues. Without a
historical context, we conclude that there is a significant amount of improvement
required in relation to consumer confidence in regulation, and the regulators will
need to take the lead over the coming years. Engagement with consumers is
important if they are to have a level of confidence in regulation, but only the SRA has
undertaken any consumer research in 2012.

For consumer confidence in the trustworthiness of the legal sector we recognise that this
is linked to wider public confidence in the legal sector, which we believe has remained
largely constant. Confidence in dealing with legal services is believed to be partly driven
by frequency of use of legal services, with large corporate consumers being highly
empowered and not subject to the same information asymmetries as individual
consumers. Generally, individual private consumers of legal services appear to show
low levels of empowerment', and there is no evidence that this has improved over
the 2006/07-2011/12 period.

Perspective C. The public

Outcome 9. Wide confidence in the law and the legal sector.
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Outcome 10. An efficient legal system delivering quality legal services at a
reasonable cost.

Outcome 11. Wide confidence in the standards and ethics of the legal profession.

125 The publicbés cawmrddistdndands & the sectot idliaked to both
consumersdand the judiciaryd siews on legal service providers. It is our view that the
publ i c6s ¢ o nséctodissenhanced byngrowirig @wareness of consumer
complaints mechanisms. This is potentially constrained by legal service provider not
making consumers aware of complaints procedures, though it remains too early to
assess this. The concern is that confidence in ethics is undermined by approved
regulators who do not separate their representative functions from their regulatory
functions [in accordance with the LSBO6s I ntern
highlighted by the LSCP. We conclude that confidence in the law and ethics of the
profession seems to have remained unchanged over the 2008/09-2011/12 period.

1.26 Interms of the efficiency of the legal system, stakeholder feedback on the interim report
challenged the efficacy of the proposed indicators, but did not propose any alternatives.
Therefore we continue to utilise these proxy indicators based on publicly available
information. One indicator of the perception of efficiency is the international demand for
legal services provided by organisations based in the UK. The 2005/06-2008/09 period is
characterised by growing levels of legal services exports suggesting increased
international demand for UK legal services. We use this measure in the absence of
guality and price information. Juxtaposed with recent data from Her Majesty 9Courts and
Tribunal Service (HMCTS) showing a drop in length of court cases, this suggests to us
that the 2006/07-2010/11 period is characterised by improvements in efficiency, but
increases in prices (see below section D. The market).

1.27 With regard to ethics of the legal profession, in the absence of any data we have no
evidence of any change in the level of ethical concerns over the 2006/07-2011/12
period. As the framework for measuring ethics in the legal profession, commissioned by
the LSB and developed by Professor Moorhead'?, is taken forward by the regulatory
community, future evaluations will be able to use these indicators to undertake a proper
evaluation on any change in ethics. This remains a complete unknown for the sector as a
whole.

Perspective D. The market

Outcome 12. The market for legal services is more competitive.

Outcome 13. More consumers are able to get legal services at an affordable cost.

Outcome 14. There is a greater plurality of, and innovation in, legal services offered.
1.28 Competition in markets is challenging to measure. What we see in the legal services

market is a large growth in the supply of authorised persons as a whole, and relatively

small changes in business structures in the 2006/07-2010/11 run up to ABS
implementation. This is coupled with the few available price measures i relating mainly
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1.29

1.30

131

to business-to-business legal services i growing slightly faster than inflation. Indicators
T largely relating to private consumers i show falling levels of activity that might translate
into demand for legal services. Early findings from the 2012 Survey of Solicitors Firms™®
show that turnover over the last three years had remained the same for 27% of
respondents, increased for 42% and decreased for 32%. There is no published
information for other authorised persons.

As noted above perceptions of unaffordability remain, but a simple measure shows the
proportion of private consumers considering the services they received were value for
money increasing from 46% to 58% between 2009 and 2012.

Evidence of out-sourcing or in-sourcing both overseas and to UK regions and nations
demonstrates increasing competitive pressures in some areas of the market.
Benchmarking research shows 87% of solicitor firms outsourced one or more activities.
The largest areas were IT support (44%), accounts and finance (35%). However, only
13% made use of Legal Process Outsourcing (LPO).

The majority of the market (by number of firms) serving individual consumers are
under pressure from exogenous factors (such as government spending cuts
impacting on client wealth), but there is limited evidence of an active competitive
response. For example early findings from the 2012 Survey of Solicitor Firms report
that 28% of firms experiencing a decrease in turnover over the past three years had
responded by increasing fee levels.

Perspective E. The investor

1.32

1.33

Outcome 15. A legal market which is attractive to all sources of finance including
external investors.

Outcome 16. Proportionate regulation allowing an in-flow of capital.
Outcome 17. Risk based supervision of legal practitioners.

For the investor, it remains too early to tell what the impacts of the LSA have been.
In the run up to the introduction of ABS, business finance has been largely limited to
bank or partner finance. Inthe 2012 Survey of Solicitors Firms, 21% of respondents
reported problems concerning finance (16% in the case of availability of finance and 10%
in the case of obtaining investment).

In the run up to ABS implementation in 2011, investor organisations had been having
discussions with law firms, according to trade media, and at least one guide on how to
float a law firm has been published by an accountancy firm. As of June 2012 the SRA
had received 74 applications and granted five ABS licences™. At the end of August 2012
there were 32 organisations listed on the licensed bodies register, through three of these
licences relate to one organisation. The CLC regulates seven ABS firms providing
probate and conveyancing reserved legal activities'. Among these firms there is a
range of new investment, including private equity firms, stock market floatation, foreign
stock market ownership, and expansion of consumer and retail brands. The SRA report
that the personal injury market remains a particularly popular area for investment®®.
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These are initial figures and only time will tell if it is sustainable rather than just a
demonstration of initial enthusiasm.

Overall

1.34

1.35

1.36

In many areas, we have identified gaps in data; some can be filled and we will be
working with the approved regulators to fill these where possible. In other areas, data is
both unavailable and also unlikely to become available. This will remain a shortfall in the
analysis that we will endeavour to fill with proxies. Section 5 sets out the specific plans to
add to the dataset in the next year and we will maintain our efforts to identify and
develop further indicators in future years as we make this an annual publication.
However, it will always be very challenging to keep track of such a disparate markets. It
will only be in future years that we are able to determine whether the market has
changed in the way the Legal Services Act envisaged and the extent to which the
changes initiated by the Act itself contributed both directly and indirectly to those
outcomes.

A similar level of caution needs to exercised in determining the baseline position and any
changes from it in the last 5 years. The assessment in this report necessarily represents
a backward look over this period, with the market impacts of the LSA yet to be fully felt.
We reach the view presented with a level of caution because of the range of missing
information, and the mixed picture provided by available indicators. This report highlights
some lead indicators of positive movements towards our desired outcomes, which we
will monitor and evaluate in the years to come.

With these caveats, our conclusion is that during the 2006/07-2011/12 period the overall
movement towards achieving desired outcomes was largely static, though some very
tentative positive movement has been made in terms of consumer empowerment, new
entrants, and the developments in branding. This is arguably a counter intuitive result,
given the general state of the economy in recent years which might have led to
expectations of slippage in significantly more indicators than has been the case. The
reasons for this are difficult to determine. In part, it probably reflects the counter-cyclical
nature of legal activity, as economic distress in other sectors contributes to increasing
legal workloads. But it might also, at least to a degree, reflect the beginnings of a
process of renewal and strengthening within the industry, prompted by forms and
practitioners seeking to strengthen their practice and business model in anticipation of
both greater competition and new opportunities as the reforms initiated by the Act were
anticipated and then began to be implemented. Given the limitations of the data, we will
continue to test and challenge this conclusion in the years to come.
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2.1

2.2

2.3

2.4

2.5

2. Context and amendments following the interim baseline report

The legal services market is undergoing significant change as a result of a number of
factors including the LSA. The LSA aims to reform and modernise legal services by
putting the interests of consumers at the heart of the legal system. We set out our
intention to evaluate the market impacts of the LSA in the Evaluation Framework
published in April 2011, and in April 2012 we published our interim baseline report using
the evaluation framework. In this report, we draw on the feedback received and the
findings of a range of new research to update and refresh this evaluation and provide a
baseline against which to measure change.

The final 2012 baseline report mainly draws on the findings from two new large research
projects looking at elements of demand and supply. The recent Legal Services
Benchmarking Survey of individual consumer needs looked across 28 different types of
legal problems”. The survey uses a legal needs approach, and covers the types of
problems experienced by individuals, how they responded to them, and the levels of
satisfaction with legal services provided. The scope of this research covers both welfare
and rights issues and more transactional legal services i a broader range of categories
than existing research in this area. From the supply perspective we use the early findings
from a forthcoming research report into the supply of legal services by solicitorséfirms -
2012 Survey of SolicitorsoFirms. The full findings of this research project, undertaken in
conjunction with the Law Society and Ministry of Justice, are due to be published later this
year. These two reports combined with other newly available data allow us to address
some of the gaps in knowledge identified and provide a fuller baseline of the legal
services market from which to monitor change going forward.

As set out i n the L SBthesmaiket ae are @valuating and thea me wo r k
reforms we are introducing are complex, and therefore require the monitoring of a range

of outcomes and indicators. Following consultation with regulators, we did not set out

specific targets, but instead highlighted 17 outcomes that we evidence with a series of

indicators, to explore whether the outcomes have been met. These outcomes are spread

across five different perspectives i the provider, the consumer, the public, the market and

the investor.

For each perspective, individual indicators will not provide conclusive evidence of the
success or failure to meet objectives. Nevertheless, a number of indicators together can
provide robust evidence of success or failure. By developing a basket of indicators for
each outcome a more valid, reliable, and rounded assessment of progress can be made.
We do not seek to determine causality of changes, but rather describe what available
information tells us about how the legal services market has changed. These indicators
are largely drawn from the framework developed by Oxera to monitor changes in the legal
services market.™®

Some felt that this Evaluation Framework was too complicated, with significant overlaps
between the different perspectives and outcomes. However we think this reflects the
complex environment of legal services, with different elements being interwoven, and
affords the necessary flexibility to capture future changes. For example from the
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consumer perspective an outcome where a higher proportion of the public being able to
access justice, may be a result of a more competitive market meaning lower cost legal
services T an area covered in the market perspective.

2.6 Reserved legal services are provided by a set of nine different professions,
complemented by a whole range of unregulated legal service providers delivering
unreserved legal services. Changes to legal services are driven by a wide range of
factors i economic, governmental, as well as regulatory i and the current data poor
environment negates the ability to isolate the specific impacts of any one change which
might be possible in sectors with a less complex make up of suppliers. Based on these
considerations we have come to the view that this framework offers the flexibility
necessary to address all these issues.

2.7 Some feedback suggested using a longer time period for the consideration of trends in
the legal services market 1 in particular to account for the impacts of the recession in
2008/09. The baseline year was specifically chosen as 2006/07 the year in which the
Legal Services Act came into being T giving a level of certainty to the reforms not
prevalent in the Clementi review or the subsequent White paper. The reform timeline
shown in figure 1 below, shows that as at 2006/07 the Clementi Report had been
published, and the Legal Services Bill was being debated and discussed. This was also
the year that the Ministry of Justice (MoJ) came into being, which was responsible for
guiding the Legal Services Bill through parliament to Royal Assent in 2007, working with
approved regulators throughout this period, and establishing the LSB in 2009. On that
basis we believe that 2006/07 remains the best choice as baseline year, but have
included data from earlier time periods where that data is publicly available. The
evaluation specifically includes a brief assessment of the wider economic environment in
Section 3 to ensure that the impacts of the recession are not lost in consideration of the
past trends.

2.8 It is worth reiterating that much of our approach here is determined by the considerable
lack of data in this sector. While much feedback considered better ways of analysing the
market without the data necessary to make these approaches viable, or a significantly
increased amount of research, these ideas are aspirational in nature and not practical in
application. Not one of the regulated community has reliable publicly available time series
information on the price of legal services, the clients groups served by those they
regulate, or the quality of legal services provided, to highlight a few examples.

2.9 How the regulatory community improves its evidence base in the future years will be a
determining factor in how successful we are collectively in delivering proportionate
targeted consumer focused regulation. Our approach continues to be to utilise existing
published information and so involve no additional regulatory burden on the sector, but
also push the regulatory community to be more transparent with information and
research.

2.10 However, we recognise that this approach means we only have a patrtial picture of
changes in the legal services market. Gaps in knowledge are highlighted throughout this
report, and summarised in section 5.
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Figure 1. Timeline for legal services regulatory reform
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3.1

3.2

3.3

3.4

3.5

Environmental context

Changes to the legal services market must be viewed against the wider economic and
political changes across England and Wales during the period under review.

The Legal Services Bill received Royal Assent in 2007, and the LSB came into being in
2009. Since then there have been 7 quarters with negative economic growth of Gross
Domestic Product (GDP), and the rest with growth well below an annualised rate of 2.5%.
Figures for the UK economy published in August 2012 show a 0.4% contraction in real
GDP between April-June 2012. The current Office for Budget Responsibility (OBR)
forecasts'® show that the UK will not reach the long term trend rate of growth until
2014/15, with the figures for the years 2011/12 through to 14/15 being 0.8%, 0.8.%, 2%
and 3%.

Associated with the changes in GDP are growing levels of unemployment and inflation,
alongside a fall in real incomes. In 2007, unemployment was at 5.2% of the workforce,
peaking at 8.2% January-March 2012, and falling back to 8% in April-June 2012 %°.
Unemployment is expected to fall back again to 6.2% by 2016. Household disposable
income has fluctuated over the 2007-2012 period, growing by 1.6% in 2009, before
reaching a nine year low in January-March 2012%*. The OBR reports that consumer
spending will remain broadly flat in real terms over 2012/13 before picking up as real
household disposable income starts growing again.

Government activity has an impact on the legal services market, most directly through
general legislation and reforms introduced by the MoJ. Over the period 2008/09-2010/11
there was a range of changes to legal aid remuneration for solicitors and barristers. While
overall spending has remained largely constant at 6-8% of total industry turnover,
individual providers of legal aid services have faced changes to levels of remuneration,
with funding being redistributed across suppliers affecting around 25% of all solicitors
firms and around 24% of self employed barristers. The Legal Aid, Sentencing and
Punishment of Offenders Act 2012 introduced a significant raft of reforms, coming into
effect in 2013. These include changes to the funding of personal injury and clinical
negligence cases, a ban on referral fees, elements of the Family Justice Review designed
to reduce volumes of court hearings, changes to the scope of small claims courts, and
legal aid reforms removing some categories of work from scope. It is expected that
pressures on public sector spending have impacted on the use of external legal services
in the public sector, possibly through greater use of in house legal services or
renegotiation of professional service procurement arrangements.?

Specifically what the combined impact of these factors is on the legal services market is
unclear. However when looking at the environmental context, available evidence points to
a contraction in the overall demand for legal services between 2006/07-2011/12. We use
a set of proxy indicators in the absence of any data on the actual volume of demand for
legal services.

Knowledge Gap 17 Volume of consumers using legal services over time. |
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Figure 2. List of 25 proxy indicators of demand for legal services.

Segmentation dimensions

Main
consumer
No Proxy indicators of demand group® .
(Data source) - Main category of law?*
> 32|12
g |52 3
= :
1 Probate grants on application by Wills, trusts and probate
solicitors X
(Ministry of Justice)
2 Residential property transactions X Conveyancing
(HM Revenue and Customs)
3 Approvals for residential remortgage Conveyancing
lending X
(Bank of England)
4 Total Divorce Petitions X Family
(Office for National Statistics)
5 Family Court Proceedings X X Family
(Ministry of Justice)
6 Cases registered with Compensation Injury
Recovery Unit - Excluding Clinical X X
Negligence.
(DWP)
7 Claims to NHS for Negligence X X Injury
(NHS Litigation Authority)
8 Police Station Advice X X Crimed defence
(Legal Services Commission)
9 Crown Court Trials X % | x Crimed defence
(Ministry of Justice) Crimed prosecution
10 | Magistrates' courts criminal trials X % | x Crimed defence
(Ministry of Justice) Crimed prosecution
11 | Employment Tribunals where clients Employment
represented by a lawyer X | X
(Ministry of Justice)
12 | Trademark Applicants using a Intellectual property rights
Lawyer X | X
(Intellectual Property Office)
13 | Total Patent Applications X X Intellectual property rights
(Intellectual Property Office)
14 | Non Family Civil Proceedings Welfare and benefits Property,
(Ministry of Justice) X | X construction and planning Other
business affairs
15 | Immigration - Inflow of Non EU Immigration and nationality
citizens into the UK (Office for National X | X | X
Statistics)
16 | UK Business bhirths X Corporate structuring and finance
(Office for National Statistics)
17 | UK Business deaths X Other business affairs
(Office for National Statistics)
18 | Cross border and UK national Corporate structuring and finance
mergers, acquisitions, and disposals X
(Office for National Statistics)
19 | Company incorporations (Companies X Corporate structuring and finance
House)
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20 | Commercial property transactions X Other business affairs
(HM Revenue and Customs)

21 | Insolvency petitions - County Court X Other business affairs
(Ministry of Justice)

22 | Commercial Arbitrations and Other business affairs
Mediation X
(The City UK)

23 | Chancery Division - proceedings X Other business affairs
started (Ministry of Justice)

24 | Commercial Court - Claims issued X Other business affairs
(Ministry of Justice)

25 | Technology and Construction Court X Property, construction and planning
caseload (Ministry of Justice)

3.6 Recognising that the legal services market is comprised of a number of different markets,
we present these 25 proxy indicators measuring trends in the volume of demand during
the 2006/07-2010/11 period. The 25 indicators are listed in Figure 2 above, with reference
to the main consumer groups and the categories of law they relate to.

3.7 These indicators provide a broad coverage across all of the different segments® of the

legal services market. They represent a mix of measures of wider economic activity that
drives incidence of legal need, and actual measures of demand for legal services. These
are indicators covering a range of different points in the legal issue resolution process.
They are all drawn from regularly published data, provided by government agencies and
departments. However they remain proxy indicators of demand as they do not capture
three key areas:

a Changesin how consumers respond to legal problems: A consumer faced with
the incidence of a legal issue can choose to handle that issue alone, as opposed to
seeking legal advice. This is most reported on in relation to large corporations
keeping legal work in house, rather than using external law firms®, but there are also
direct measures as shown in proxy indicators 1, 11 and 12 largely relating to private
individuals. This could be driven by changes in application processes making a
transactional legal issue easier to deal with alone. Further, measures of total
numbers of, for example, court proceedings do not mean that legal counsel is used 1
some may choose to conduct litigation themselves for a variety of reasons.?’ This is
explored further in section B below.

b Changes in the level of cases that settle before court proceedings are issued:
Behind each court related measure, it is recognised that there will be a proportion of
incidences where legal advisers are used but these disputes never come to court,
and this ratio may also be changing overtime in civil and commercial matters. Tighter
finances may mean individuals and companies are more willing to settle cases earlier
and avoid the costs of further litigation®. Analysis of cases progressing through the
Commercial Court in England and Wales shows that in 2006, 7.5% of claims issued
went to trial, compared with 4.4% in 2009. This rose to 7% in 2010. The trend in the
Commercial Court is for more claims being issued between 2007/08 and 2009/10, but
proportionally less trials actually taking place.” Therefore a falling number of cases
being heard in court does not in itself translate into falling demand for legal services.
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¢ Changes in the use of advice for risk management: It is recognised that a

significant part of the work of legal advisers will be to support their customers in
avoiding legal issues, providing information, and managing risks. For example, this
could include providing legal opinion to policy makers in government, advice on how
to comply with a new piece of regulation for business consumers, or information on
whether to take proceedings for an individual consumer. The 2012 Legal Services
Benchmarking Survey® shows the significant use of legal service providers for
information and practical support, shown in figure 3. Clearly this will vary across
different types of legal issues, but shows the prominence of demand for information
and practical support in comparison to dispute resolution and representation in court.
With regard to business consumers of legal services, a 2010 survey of in-house
counsel by Legal Week Intelligence® reported a growth in demand arising from new
law and regulation, such as the Bribery Act 2010. However, Sweet & Maxwell
recently reported* that 2011 saw the lowest level of new laws in the UK since 2001.
They reported that the total number of Acts and statutory instruments in 2011 was
1,727, eight per cent lower than the figure for 2010, representing just 63% of the
2011 level. The number of amendments to existing legislation fell by 16 per cent, to
25,708 in 2011 compared to 30,614 the previous year, down from a high of 34,681 in
2005. There was a peak in the number of new laws in 2001, when 2,725 were
introduced.

Figure 3. Types of services provided to individual consumers for all legal issues

80%

70% -

e0% -

50% -

40% -+

30% -

20% -

10% -

0%

What types of service did your provider of advice supply you? source :2012 Legal Services Benchmarking
survey
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Information Practical support Assistance with mediation or Representation in courtor
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B Solicitor (n=1,765) = Other reserved providers (n =192) M Citizens Advice Bureau (n=510) [0 Other unreserved providers (n=1768)

3.8 Therefore, these are partial indicators of demand, showing trends in an element of each
of the main legal services market segments, and not deep insight into the underlying
changes taking place. Where data is available we have added in findings for the 2011/12
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3.9

3.10

period. Following feedback in response to the interim baseline report, we have replaced
the previous measure of changes in road traffic accidents with the more appropriate
measure of the number of cases registered to Department of Work & Pensions
Compensation Recovery Unit (CRU).

Overall trends remain largely as in the interim baseline report, and as a group these
indicators generally point to lower levels of activity that might generate demand for legal
services from both private consumers and business consumers. For private consumers
this is shown in figures 4 and 5 below. The number of residential property transactions is
running at 54% of 2006/07 levels in 2011/12, and remortgaging at 31%. The fall in actual
demand for solicitor services with regard to applications for probate is more steady, falling
year on year to 70% of 2006/07 levels in 2010/11, but rising to 77% in 2011/12. In
comparison, the level of family proceedings is largely static, although divorces have fallen
over the same period. A fall in volumes in 2011/12 can be contrasted with growth
between 2007/08 to 2010/11 of criminal proceedings at the Crown Court, with large
increases in the volume of cases received for trial, and increases in advice delivered at
the police station, as shown in figure 5. National Health Service litigations for negligence
were 158% of 2006/07 levels in 2011/12, and cases register with the CRU at 146%. It is
not known what has driven these increases.

With regard to the proxy indicators relating to both individual and business consumers,
there is a mixed picture shown in figure 6 below. Increases in the actual use of lawyers
for employment tribunals can be contrasted with falls in the actual use of lawyers for
making trademark applications. Feedback on the interim report suggested the fluctuation
in the employment tribunal figures is most likely driven by the impacts of legislative
changes™®. This is against a background of falling patent applications, and non-family civil
court proceedings covering such areas as breach of contract, defamation, and claims for
the recovery of money.
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Figure 4. Major fall in residential property transactions and remortgage approvals, and
a steady decline in the actual demand for solicitor services for probate grants
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Figure 6. Increases in Employment Tribunals where clients are represented by a
lawyer, contrasted with falls in other private and business consumer indicators
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3.11 For business consumers of legal services, Figures 7 and 8 show a similar fall in
commercial property transactions as with residential, and an increased rate of business
deaths® within the UK. Mergers and acquisitions volumes - a key indicator of levels of
work for City firms - show a significant drop at just 55% of 2006/07 levels in 2010/11, but
rising to 66% in 2011/12.% Other research suggested reductions in work for City law
firms in banking and finance in 2011.* Significant increases in the use of commercial
arbitration i at 177% of 2006/07 levels in 2009/10 i can be contrasted with smaller falls
in the proceedings at the key commercial courts.

3.12 Combined, these indicators suggest falling demand for legal services across the majority
of areas, with growth in demand in some specific areas including criminal trials, personal
injury, employment tribunals, and business dispute resolution methods.
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Figure 7. Large falls in commercial property transactions and mergers and acquisition

activity, contrasted with increases in the business death rate
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4. Perspectives and Outcomes

4.1 The LSB Evaluation Framework® identified 17 outcomes, spread across five different
perspectives, to be considered in evaluating the impacts of the LSA. These are shown in

figure 9 below.

Figure 9. Perspectives and Outcomes

Perspective Outcomes

A. The provider

B. The consumer 5.

C. The public

D. The market 12.
13.

14.

E. The investor

Diversity of the legal sector shows greater similarity to
the client population.

Quality of legal services is improved overall compared to
20009.

The profession, judiciary and public maintain confidence
in the independence and reputation of the legal sector.
Education and training of the legal workforce supports
the delivery of high quality legal services.

A higher proportion of the public are able to access
justice.

Consumers have confidence in the regulation of legal
services.

Consumers have confidence in the legal sector.
Consumers are confident and empowered in their
dealings with legal services.
Wide confidence in the law and the legal sector.

. An efficient legal system delivering quality legal services

at a reasonable cost.

. Wide confidence in the standards and ethics of the legal
profession.

The market for legal services is more competitive.

More consumers are able to get legal services at an
affordable cost.

There is a greater plurality of, and innovation in legal
services offered.

. A legal market which is attractive to all sources of

finance including external investors.

. Proportionate regulation allowing an in-flow of capital.

. Risk based supervision of legal practitioners.

4.2 Some of the feedback to the interim baseline report suggested the LSB should use a
simplified evaluation framework, highlighting the degree to which these outcomes
overlap, with the same indicators used in more than one outcome. Having considered this
feedback we remain of the view the Evaluation Framework reflects the complex
environment of legal services, with different elements being interwoven, and affords the
necessary flexibility to capture future changes. For example from the consumer
perspective an outcome where a higher proportion of the public being able to access
justice, may be a result of a more competitive market meaning lower cost legal services 1
covered in the market perspective. The framework is drawn directly from the regulatory
objectives as laid out in the LSA.
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4.3

4.4

Some felt that the use of the term stakeholder to describe the market was erroneous. On
a conceptual level we agree that the market is not a stakeholder but the system through
which the other stakeholders have the opportunity to achieve their goals. Therefore we
have amended the terminology used, and we look at legal services from five different
perspectives, as opposed to stakeholder groups.

A detailed analysis of each of the indicators relating to outcomes by perspective is
presented on the following pages, with a summary of findings at the beginning of each
section. This summary is based on a triangulation of what the available indicators show.
Over the past six months we have taken steps to address some of the missing indicators
and removed those that were considered to be too opaque. However the remaining
missing indicators are shown at the end of each section, and knowledge gaps are
highlighted throughout this assessment.
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A. The profession

All

A.l2

Outcome 1. Diversity of the legal sector shows greater similarity to the client
population

In 2012, only the Solicitors Regulation Authority (SRA) and the Bar Standards Board
(BSB) collected and published data on diversity of their members and regulated
community respectively.®® The SRA website contains a significant amount of diversity
information covering the 2008-2011 period. As the SRA regulate entities in addition to
individuals, other authorised persons are captured in their data collection on diversity but
this data is not published or analysed on a systematic basis. In 2009/10, around 40% of
fee earners in firms regulated by the SRA were not solicitors.*® The Chartered Institute of
Legal Executives (CILEX) published a survey of the diversity of its membership as at
2008.

A number of the approved regulators do not collate information on the demographics of
their regulated sectors. This results in a lack of awareness of the overview of the market,
resulting in diversity barriers not being identified, and, therefore, not addressed.*’ In
2011 the CLC and the Master of Faculties
gender and age. The Institute of Trade Mark Attorneys (ITMA) and the Chartered

Institute of Patent Attorneys (CIPA) collected data on the university attended,

gualification gained and gender. There is no evidence gathered on socioeconomic
background, disability and race of these individuals, nor is summary analysis of diversity
data published.

Figure 10. Proportionate increases in BME solicitors in private practice and in BME
partners, against a backdrop of growing BME population

Proportion of BME Population, Solidtors, & Students

Proportion of BME Solicitors compared to BME population, 2005/06-2010/11 Source: TLS and ONS
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A.1.3

Al.4

Figure 11. Small but growing gap between proportion of self employed BME barristers

To address this, the LSB has issued guidance to regulators to collect diversity data from
those they regulate, mandating the publication of statistics at a firm level. The approved
regulators began implementing these plans from April 2012. We expect that the data will
be available from April 2013. We also expect that this information will allow a more in-
depth analysis of diversity including breakdown information on ethnicity and

socioeconomic background.

With available data, we can analyse the changes in solicitors and barristers over the
review period. The proportion of BME solicitors compared to the population is shown in

Figure 9 above. This also shows different groupings of solicitors, showing the proportion

of solicitors as a whole, those working in private practice, those who are partners as a

proxy measure for business owners, and for those at entry points into the sector. Plotted

against this is the trend for changes in the BME population of England and Wales.
Diversity data for the population of England and Wales is used as a comparator in the
absence of the diversity of information on the client base served. This is baselined
against 2005/06 because of data lags in this area.*

and BME population, and little change in the proportion of BME QCs
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Figure 12. Growth in female solicitors in private practice against falling proportion of
female population, but continued low levels of female partners

70% 1 Proportion of female Solicitors compared to female population, 2005/06-2010/11 Source: TLS
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Figure 13. Very small increases in the proportion of self employed female barristers

and female QCs
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A.l5 Figurellshows t he same information for barristers
representing the most senior level. Figures 12 and 13 show the proportion of female
solicitors and barristers respectively. Recent change shows that the ethnicity of pupils at
the Bar increased despite overall reduction in pupillages, from 515 in 2009/10 to 444 in
2010/11 7 a drop of 14%.

A.1.6 The SRA& monitoring data*’ shows a largely static proportion of solicitors with a
disability between the 2009-2011 periods, with around 1% of solicitors reporting they
have a disability. It is not clear what level of seniority they are and in what areas they
work. Other monitoring data shows the age distribution of practising solicitors staying
largely constant over the past 4 years, though small falls in the proportion aged 22-30.

Figure 14. Largely constant age distribution of practising solicitors

Age distribution of practising solictors, 2008-2011, source sra

2011 16% 35% 26% 4% [

2010 17% 35% 25% 4%

2009 18% 35% 25% 4% ]

2008 19% 35% 25% 4%U

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

H22-30 E31-40 41-50 ME51-60 61-65 065+ Unknown

A.1.7 For both solicitors and barristers, there are large differences in diversity when looking
at different stages of a legal career. Entry-level indicators such as students on a Legal
Practice Course or the Bar Professional Training Course show overrepresentation when
compared to the diversity of the population of England and Wales. While there have
been changes in overall diversity statistics for solicitors and barristers in the past,
available information shows significant differences in entry-level diversity, but career
progression challenges remain.

A.1.8 In May 2010 the Law Society published the findings from a series of focus groups
conducted by the Law Society with BME practitioners, in October-November 2009.*
This found five key barriers around the themes of; flexible working practices
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organisational culture, business infrastructure, measurements of professional
achievement, and the perceptions of women

A.1.9 A survey undertaken in 2007 of the self-employed Bar showed that female barristers in
comparison to male barristers are disproportionately junior and that area of specialisation
is strongly related to both gendenarkednd et hni ci
differentials in income by gender and ethnicity, with 21% of white men billing less than
£80,000, whereas 39% of BME men do so, 44% of white women, and more than half,
54%, of BME women. Women are also more likely to be billing between £80,000 and
£125,000 than men. Over 80% of BME women bill less than £125,000 compared with
43% of white men.d"

A.1.10 More recent research by the BSB*® shows for self-employed barristers there are very
different demographic profiles across different categories of work, with BME and female
barristers working in areas associated with public funding. Twice as many women work
in family as in any other practice. BME barristers are most likely to work in civil law (14%)
and family (10%). Publicly funded work dominates crime (87%) and family (58%). The
larger proportion of BME and female barristers in these areas is similar to the situation
with diversity and solicitors turnover. LSB analysis of SRA data suggests that a greater
proportion of BME firms undertake work in immigration, crime, and family compared to
non-BME firms. Furthermore, 23% of all BME firms derive more than 50% of their
income from public funding compared to just 7% of non-BME firms.*®

A.1.11 In 2011, a study by the University of Westminster found that stereotyping and
(perceived) bias act as barriers for women and BME lawyers from furthering their
careers. Inequalities in pay and status are among factors causing them to abandon their
careers in disproportionately high numbers.*” However, recent data published in The Bar
Barometer*® reports that the proportion of BME barristers after five years call is lower
than after 15 years call i 7.7% compared 8.8% - suggesting better rates of retention. For
female barristers high entry levels at the Bar have not translated into better gender
diversity at senior levels T post 12 years call. The report stresses that this is strongly
correlated with other factors such as accessibility of childcare.

A.1.12As the approved regulators begin to collect and publish more comprehensive information
on diversity, we will be able to understand the diversity of other branches of the
regulated legal sector, and consider all elements of diversity. Collectively the existing
indicators point to little change in terms of the representativeness of the sector compared
to the wider population, especially at senior levels.

Figure 15. Missing indicators for measuring Outcome 1

Missing Indicators Information Date available
Source
Diversity data on all Authorised Persons broken Approved October 2013

down by demographics and role within legal service Regulators

organisations

Diversity statistics for the population of England and ONS November
Wales 2010/11 2012
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Outcome 2. Quality of legal service is improved overall compared to 2009

A.2.1 Some of the feedback on the interim baseline report challenged the use of quality of
services as a true measure of quality of legal advice.

A.2.2 The focus on quality of legal service is important because this is how consumers judge
quality in legal services. Expanding on the interim baseline report, research shows that
individual consumers measure quality in terms of service, as they lack the information to
be able to judge quality directly.*® This was because of the following reasons:

e Uusing a solicitor is a relatively rare eve
benchmark against which to judge them;
e the I egal world is felt to be above most <co

¢ the nature of legal services is that their value is often in the long-term rather than
short-term context;
o there is felt to be minimal public or regulatory information to refer to;
e consumers are relatively inactive in terms

A.2.3 Because of the challenge in making informed choices, consumers invariably preferred to
fall back on personal recommendations, or failing these, third party recommendations
from estate agentsetc.fEach was felt to be more reliable t
Yellow Pages or, to a lesser extent, the internet. Yet the value of recommendations was
limited in two ways. Firstly, they were less readily available for younger consumers, who
were less likely to have as many friends or relatives in a position to make relevant, local
recommendations; and secondly, the recommendations themselves were often 2-
dimensional, and based on limited personal experience or information (typically simply
whether they were good or not, rather than why they were good). As a result, even
personal recommendations often resulted in poor quality experiencesa® In the same
research, consumers highlighted six areas they saw as a priority for solicitors, four of
which related to service standards®.

A.2.4 This is reflected in the 2012 Legal Services Benchmarking survey52 where consumerso6
reasons for dissatisfaction relate mainly to service elements, especially for solicitors. This
is shown in figure 16. Sample sizes here are relatively small particularly for other
reserved providers and possible special bodies.

A.2.5 Comparing these reasons for dissatisfaction with the breakdown of complaints received
by the Legal Ombudsman over the 2011/12 period, points differences in the reason for
dissatisfaction and actual complaints. For example while 90% of consumers were
dissatisfied with the length of time involved, only 10% of complaints received by the Legal
Ombudsman related to delays, even though 95% of complaints related to solicitors®®.
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Figure 16. Individual consumerséreasons for dissatisfaction by provider type

The person dealing with me didn't seem to know what he or she was

The quality of service provided was poor or not up to scratch

What were the reasons for your dissatisfaction? n=212

Other; Don't know/ can't remember; Missing
Poor value for money
Lost paperwork

The person dealing with my matter was more junior

doing

I wasn't treated very well by staff

Legal advice proved to be wrong

| was not kept up to date on progress

Mistakes were made by them in dealing with the matter

O Other Reserved providers (n=13) M Solicitor (n=64)
Possible Special Body (CAB, Law Centre, Trade Union) (n=25) ® Unreserved service provider (n=110)

-

-
Delays to the amount of time the matter took %
T T T T T T T T T T

0% 10% 20% 30% 40% 50% 60% 70% B0% 90% 100%

Figure 17. Types of complaints received by the Legal Ombudsman

Complaints received by nature of complaint, Legal Ombudsman 2011/12

Potential misconduct
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A.2.6 Given that the quality of legal services can be judged along several dimensions, it is very

A.2.7

difficult to directly monitor the actual level of quality within the market, so we use proxy
measures i consumer levels of satisfaction and trends in the volume and nature of
complaints. Some stakeholders commented on the limitations of using complaints data
as a measure of quality of service. The same criticisms could be levied at consumer
satisfaction rates. The fact remains that a lack of other available measures necessitates
a consideration of these elements when looking at possible changes in quality over time.
The LSB consulted on approaches to ensuring quality in legal services®. We concluded
that while fthe general opinion of respondents that regulators can have the most impact
on technical issues of quality. We agree that this is an area where regulators have
significant responsibility but we do not accept that it is the only aspect of quality that
regulators should consider, particularly given the comments made in response to the
consultation that service is the most common area of consumer complaint. It is important
that regulators also consider their wider responsibilities in relation to the assurance of
quality in Tegal serviceso.

Our view is that while entry controls and education and training requirements can be
important tools in mitigating quality risks, they are not in themselves sufficient for
ongoing quality assurance and the full range of regulatory tools need to be utilised at
both individual and entity level. The LSB has recommended that the approved regulators
address three key issues in relation to quality, and has identified indicators for each of
these. These are summarised in figure 18 below. These will reviewed as part of the
regulatory standards work in the coming years, and as these activities generate better
data on the quality of legal services we will utilise this in future evaluations.

Figure 18. Future indicators of quality

Area Indicators

Provision and transparency Regulators publish information held on quality issues
of performance information directly and, where appropriate mandate entity level

publication

Regulators make available information on individual and
entity level authorisation

Information sharing between approved regulators and

providers of | egal services
Development of improved Regulators conducting targeted research to understand
assessment and guality issues and identify risks
segmentation of risks to Liaison with organisations that could assist in the
guality in legal services assessment of risk, including the Legal Ombudsman, bulk
through greater evidence purchasers such as the Crown Prosecution Service (CPS)
based analysis and LSC or providers of voluntary quality schemes

Different authorisation requirements and supervisory
approaches according to risk, based on appropriate
evidence

Using an outcomes focused | Utilising a wide range of regulatory interventions, to address
approach to ensure different types of quality risk

regulatory interventionsdrive |Ex pl or i ng how f e schemesdnight beaused
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an improvement in quality to assist regulatory decisions regarding authorisation and
standards without hindering ongoing supervision while ensuring the advantages of
innovation market led quality assurance mechanisms are not lost

Reducing regulation where no evidence of quality risks

Knowledge Gap 31 Quality of legal services provided

A.2.8 A measure of how satisfied a consumer is with a legal service is whether or not they

A.2.9

would recommend the service to someone else. Research demonstrates that the i mo s t
common way of hearing about a provider was word of mouth or recommendation by

family or friends, which was mentioned by 29% of users. A further 3% heard about their
provider through knowing someone who worked there. The second most common way of
knowing a provider was because the user or their family had used it in the past (23%).
Collectively, these personal contacts and recommendations explain how 56% of users
heard about f°Bimilarresgarhoirny2009 éund the levels of personal
recommendation of 53%, but this had fallen to 42% in a 2011 survey.

For solicitors, research shows that individual consumers have very high levels of
satisfaction with the service they received. A survey in 2008 found that 65% of
consumers were satisfied with their service, 19% said they were dissatisfied.>’ Further
surveys in 2009 found that 93% of consumers of conveyancing services and 82% of
BME consumers of solicitor legal services were satisfied with their service.*®

A.2.10The findings of the annual LSCP tracker survey® are presented in figures 19 and 20

below. These show continued high levels of satisfaction with legal services. The 2012
Legal Services Benchmarking Survey® shows high levels of satisfaction with legal
service providers generally, with 55% of consumers who used solicitors being very
satisfied. Older respondents were more satisfied with the service (61% very satisfied)
compared to under 35 year olds (37% satisfied). Process driven legal needs have higher
overall satisfaction than the less transactional personal legal needs. For example, 65%
were very satisfied who had used will-writing services compared to 31% for issues
surrounding property and 42% for divorce.

A.2.11Where quality falls below a certain threshold, this may result in consumer action for

which data is generally available.®* Therefore, we utilise complaint volumes as another

way of measuring the levels of quality of legal services. We believe that consumer
compl aints are a key indicator of markets
expectations.®” We look at both service and technical aspects of poor quality as

measured through different categories of complaints. We have no information for

business consumers of legal services either in terms of satisfaction or with regard to the
levels of complaints; although since it began operating in October 2010 Legal

Ombudsman has considered complaints from small businesses and charities.
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Figure 19. Individual consumersoésatisfaction with the outcome of their legal matter
over time

How satisfied or dissatisfied were you with the OUTCOMIE of your legal

: matter?
Mot applicable - my matter has yet to finish | 2012 (LSCPn = 1435)
15% -
Don'tknow [J2011 (LSCP n =1114)
1%
£
Verydissatisfied
K %
3%
Dissatisfied
T e
Neith tisfied nor dissatisfied i
either satisfied nor dissatisfie
| e
Satisfied
34%
Very satisfied .
37%
0% s% 10% 15% 20% 25% 30% 35% 0% 45% 50%

Figure 20. Individual consumersésatisfaction with legal services over time

How satisfied or dissatisfied were you with the legal SERVICE?

Notapplicable - my matter has yet to finish :I 10% W 2012 (LSCP n = 1435)
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A.2.12 Levels of complaints across the sector are difficult to compare over 2010-2011. This is
because of the establishment of a new complaints process in mid October 2010, and
responsibility for service complaints moving to the Legal Ombudsman, and conduct
complaints remaining with the regulators. The potential impacts of the new complaints
procedures on consumer propensity to complain is unknown at this point, but is likely to
become clearer over time. Therefore, at present we focus on trends in the preceding five
years where data covers both service and conduct complaints made to approved
regulators.

A.2.13 The LSB has put in place requirements that compel service providers to give consumers
sufficient information which will either allow them to identify and/ or contact the Legal
Ombudsman. However research® in 2011 found that 62% of consumers who were
dissatisfied had to ask for information on the in house complaints procedure and only 8%
were told about the Legal Ombudsman. The 2012 Legal Services Benchmarking Survey
shows relatively low proportions of providers informing clients about the complaints
procedures i both in house and the Legal Ombudsman shown in figures 21 and 22. This
excludes situations where consumers contact the Legal Ombudsman in the first
instance, and where consumers went straight to the Legal Ombudsman without using the
in house complaints procedure. Again because of small sample sizes we consider total
figures as opposed to making comparisons across the different service types. However
since this covers the 2009-2012 period and the Legal Ombudsman was only established
in 2010, this can be seen as a benchmark level for future evolutions to track. It is worth
noting that the awareness of complaints procedures is broadly the same across the
different types of provider.

Figure 21. Low levels of information on complaints procedures

0% 1 When the professional service provider was firstinstructed to go ahead or after the first meeting

were you told about any of the following? (2009/10-2011/12)
80% -

M Solicitor (n=1765)
70%
O 0Other Reserved providers (n=192)

60% - Possible Special Body (CAB, Law Centre, Trade Union)
(n=670)

50% | B Unreserved service provider (n=1608)

40% |

30% -

20% -

10% -

£ S £ ES £ = £ £
B g 3 g B g 3 g g
0% |
How long it Likely Likely Cost Potential Potential Whowould The in-house LeO Mone of these Dont
would take Outcome Additional problems bedealing  complaints Know/Missing

Costs withit procedure
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Figure 22. Range of Consumer responses to dissatisfaction

Possible Special

Unreserved Bodv (CAB. L Other
service ody (CAB, Law Solicitor Reserved Totals
. Centre, Trade .
provider providers
Unionl

Use of service provider 1608 670 1765 192 4235
MNumber fairly or very disatisfied 110 25 64 13 212
Response:
Teok no action at all 26% 52% A7% 15% 35%
Raised concerns but r.|i.|:| not 959 369% 34% ca9% 319%
make a formal complaint
Made a formal complaint 23% 12% 17% 31% 20%
Complained to LeO 5% 0% 2% 15% A%
Got advice from a 3rd party 25% 24% 25% 31% 25%
Complained/ sought advice from 298¢ g9 0% 159 13%
CAB
Complained to someone else 5% 8% 3% 8% 5%
Did something else 22% 28% 39% 23% 28%

Figure 23. Service complaints reported to the Legal Ombudsman are only a fraction of
consumer issues with service

B—

of 500

consumers

25 have

a service

complains
to LeO

A.2.14 Levels of awareness of what to do about complaining clearly have some impact on the
level of complaints. Other research reported that 10% of individual consumers had a
problem or issue with their legal service that they were unhappy about, but only 2% of
individual consumers actually complained.®* Other research suggests that 28% of first
tier complaints convert into complaints to Legal Ombudsman.®® The 2012 Legal
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Services Benchmarking Survey allows us to calculate a more robust estimate of the rate
of conversion between dissatisfaction and complaints. This conversion rate is shown in
figure 23 above, for a hypothetical group of 500 consumers. This suggests a lower
volume of dissatisfied consumers than our previous estimate.

Knowledge Gap 41 Trends in service complaints for each sector at both first and

second tier

A.2.15 The level of publicly available information about complaints for solicitors is far in
advance of the other approved regulators. Looking back over the 2006/07-2010/11
period for solicitors, there are four different aspects to complaints which we consider in
turn below. The percentage change in the number of solicitors is included to enable a
limited comparison against other factors. If complaints were growing at a similar rate as
the number of solicitors it would be reasonable to conclude that some element of the
growth in complaints was driven by the growth in supply, on the assumption of a
constant ratio of complaints. However, generally measures of complaints for solicitors
appear to be increasing by a greater proportion than the increase in number of solicitors
in private practice, or the increase in solicitors firms.

A.2.16 Prior to the establishment of Legal Ombudsman, the Legal Complaints Service (LCS)
dealt with second tier complaints of service and conduct only with regard to solicitors.
The LCS was receiving a growing number of complaints® year on year, shown in figure
24 below. This year on year increase was highlighted as a concern by the Legal Services
Complaints Commissioner.®’

A.2.17 However, in the last six months of 2010/11, Legal Ombudsman opened 3,769 cases®®
about legal services provided by all authorised persons i lower than might be expected.
For the 2011/12 period this was 7,455%. In comparison, the LCS received a total of
20,902 cases in 2008/09, just in relation to solicitors, though this may reflect a less
stringent approach to handling first tier complaints. The number of complaints about
solicitors received by Legal Ombudsman is a key statistic to monitor over time.

A.2.18 The reasons for this difference were much commented on in stakeholder feedback on
the interim baseline report. However there was no consensus view. Some felt the LCS
had accepted cases too easily, others felt the new structure had resulted in lawyers
taking complaints more seriously’. The Legal Ombudsman point to a range of factors
pushing in both directions. Positive reasons could be falls in use of legal services such
as conveyancing transactions and solicitors taking greater steps to resolve complains at
the first tier i evidenced by the Legal Ombudsman waiving the £400 case fee in more
cases than expected. More negative reasons could be the low number of consumers
being made aware of the complaints procedure, as set out above, and supported by the
early finings of joint LSCP and Legal Ombudsman research into consumers experiences
of complaints’. Further evidence of this is the large volume of complainants using a
web search to find out about the Legal Ombudsman.’

A.2.19 Our approach is to note the past trends and make no comparison between the figures
under the old and the new, because we accept at this stage that none can be reasonably
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made. Future evaluations will consider this issue in more detail once further data on
complaints at both first and second tier is available in years to come.

Figure 24. Trends in complaints made against solicitors

Trends in measures of complaints against solicitors 2004/05-2010/11

2006/07= 100%
r 120%
F 115%
F 110%
F 105%

100%
F 95%
F 90%
- 85%
- 80%
2004/05 2005/06 2006/07 2007/08 2008/09 2009/10 2010/11
| C5 Case Receipts(2004/05-2008/09) —#— Solictor Disciplinary Tribunal - Number of applications recieved
MNumber of Solictors firms Number of Solictors in private practice

A.2.20 For the 2008/09-2010/11 period, the SRA has published statistics on the allegations
received against different compliance risks. There were a total of 10,320 allegations in
2010/11 7 an average of one allegation for each solicitors6firm or one allegation for
every 8.4 solicitors in private practice. These have all have increased between the 2009-
2011 period™, with a spike in 2009/10. The most notable increase is with regard to
financial compliance risks, which cover areas including costs and fees, fraud, dishonesty
and money laundering, despite largely static numbers of SRA firms over the same
period. This is shown in figure 25 below. This can be contrasted with Figure 24, which
shows a sharp fall in the number of applications received by the Solicitors Disciplinary
Tribunal (SDT) between 2009/10 and 2010/11, but the volume of applications remains
very low. This tribunal, which adjudicates upon alleged breaches of the rules and
regulations applicable to solicitors and solicitors firms@ received just 227 applications in
2010/11. Future evaluations will utilise data on Regulatory Settlement Agreements - as
this diverts solicitors from the SDT.

Figure 25. Growth in SRA entity allegations of financial compliance risk

Allegations received by compliance risk - SRA 200809 2009/10 2010/11
Efficiency, management and administrative competence 100% 129% 109%
Financial 100% 129% 122%
Legal competence 100% 129% 101%
Mumber of solicitors as a % of 08/09 levels 100%4 101% 101%
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A.2.21 A feature of the regulatory protection afforded to consumers of solicitor services is
access to the Solicitors Compensation Fund for people who have suffered financial loss
due to a sol i oifdilwetdascountfos momiasaexdivgd. A total of 3,694
claims were made in 2010/11. SRA data shows that the level of claims is increasing over
the period from 2006/07 to 2010/11. Further, there has been an exponential growth in
the proportion of professional negligence claims against solicitors, though the actual
numbers remain low with just 144 claims in 2010/11. Taken together these indicate that
the seriousness of issues with the legal services provided appear to be increasing. To
what extent these increasesar e dri ven by 0 dighdevdkf dlainsandh as t
negligence proceedings arising from the miners compensation scheme’ is unclear. If
this is a one off hockéwe would expect these levels to fall over the coming years, as
they have started to do between 2009/10-2010/11.

Figure 26. Exponential growth in more serious complaints against solicitors

Trends in measures of complaints against solicitors 2004/05-2010/11
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A.2.22 For licensed conveyancers, complaints’ have fallen over time by a larger proportion
than the fall in total numbers of conveyancers. For legal executives, there have been
small fluctuations in the level of conduct complaints.’”® There is no comparable published
data for other authorised persons, aside from barristers.

Figure 27. Large fall in level of complaints received against licensed conveyancers

200607 2007f08 2008/09 2009/10 2010/11
Complaints Recieved 228 277 177 130 153
As a % of 06/07 levels| 100% 121% 78% 57% 67%
Number of conveyancers as a % of 06/07 levels| 100% 100% 93% 96% 99%
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Figure 28. Small fluctuations in complaints received against legal executives

2006/07 2007/08 2008(09 2009/10 2010/11

Conduct complaints recieved 30 29 26 18 41

Asa % of 06/07 levels] 100% 97% a7% 60% 137%

A.2.23 With regard to barristers, the BSB has dealt with a falling number of total complaints’’

over time T 682 in 2009/10 compared to 784 in 2005/06. However, there have been
fluctuations in the proportion of complaints referred for further action, such as a tribunal
hearing, which are assumed to be the more serious complaints. There have also been
large fluctuations in the value of claims paid out of the Bar Mutual Fund.”® This is shown
in figure 29 below.

Figure 29. Fall in level of complaints received against barristers, but increases in the
number referred for further action since 2006/07

Trends in measures of complaints against barristers 2005/06-2009/10
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A.2.24 1t is unknown what proportion of the changes in complaints against authorised persons is

A.2.25

driven by greater general consumer awareness of complaints procedures (see B.6
below), or a more general change in propensity to complain across society. Over the
2006/07-2010/11 period, there have been increases in levels of complaints in financial
services and health, as shown in figure 30 below. Research’ conducted by the
European Union shows a 9% increase in British consumers making a complaint to any
seller or service provider between 2006 and 2009. These point to the possibility of a
general increase in consumer propensity to complain.

In summary, it is difficult to conclude with any confidence that the quality of legal services
has improved over the 2008/09-2010/11 period. While consumers report high levels of
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satisfaction with legal services provided, and records show falling levels of complaints for
barristers, legal executives, and licensed conveyancers suggesting improved levels of
guality, there is a mixed picture for solicitors T though we recognise that there is
significantly more data for solicitors than other types of legal service provider. The
number of complaints for solicitors rose at a greater rate than the proportional increase in
numbers of solicitors between 2004/05-2008/09, and where we have data the
seriousness of service failures appears to be increasing. This points to falling levels of
guality. Rising complaint volumes against a background of falling demand (see Section
3) also points to a falling level of quality. The impact of changes to complaints
procedures or wider changes in consumer propensity to complain is unknown. Future
information on the volume and nature of complaints received by Legal Ombudsman will
play a key part in understanding whether quality is changing, alongside regulatory
activity with respect to quality.

Figure 30. Trends in complaints in other sectors

Figure 31. Missing indicators for measuring Outcome 2

Missing Indicators Information Date available

Source
Changes in volumes of regulatory actions Regulators, LSB October 2013
undertaken by all the Approved Regulators,
including COLP self reporting, and LSB list of
people disqualified from being ABS owners
Analysis and Publication of First Tier Complaints LEO, regulators, October 2013
data between 2010 -2012 LSB
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