LEGALSERVICES
Legal Services Board
One Kemble Street
London WC2B 4AN
www.legalservicesboard.org.uk

FoI request (Ref: 20170419-01)
Thank you for your request for information of all correspondence received from and sent to
the Solicitors Regulation Authority in relation to the standard of proof applied by the
Solicitors Disciplinary Tribunal.
I confirm that LSB holds the information that you have requested.
If you are dissatisfied with this response to your request for information, you have the right to
ask for an internal review / to submit a complaint (see LSB’s Freedom of information –
Complaints procedure).
The reference for your request, which should be quoted in all correspondence, is: 2017041901.

••••

From the Chief Executive
Mr Neil Buckley
Chief Executive
Legal Services Board
One Kemble Street
London
WC2B 4AN

••••••
••••••
••••••
••••••
••••

Sent via email only: Neil.Buckley@legalservicesboard.org.uk
10 October 2016

Solicitors
Regulation
Authority
The Cube
199 Wharfside Street
Birmingham B1 1RN
DX: 720293 BIRMINGHAM 47
UK 0370 606 2555
Int + 44 (0)121 329 6800
F + 44 (0)121 616 1999
DL
www.sra.org.uk

Dear Neil
SRA Regulatory Standards Action Plan Update
When we met on 26 July 2016 we agreed that I should provide you with a quarterly update of
progress against the specific actions in our regulatory standards action plan. The first of these
is attached. I hope that it provides you with a sufficient level of detail, but please do let me
know if you require anything more.

Yours sincerely

Paul Philip
Chief Executive
Solicitors Regulation Authority

1

The Solicitors Regulation Authority’s regulatory standards action plan - Progress report September 2016
LSB Requirement and specific actions

The operation of the enforcement function is timely,
evidence-based, proportionate and fair.
12. Consider the issue of the civil standard of proof when carrying
out joint work with the BSB on enforcement processes. (Specific
action

Update September 2016

The Joint Disciplinary Tribunal Working Group, involving the SRA,
CILEX Regulation and the BSB, has met on several occasions
since late 2015. A programme of joint work was agreed in May
2016 which included an agreement that the SRA and BSB would
consider the potential for a joint approach to the question of the
standard of proof to be applied at their disciplinary hearings. A
further meeting took place in August 2016.

From:
Sent:
To:
Cc:
Subject:

30 January 2017 10:26

RE: Progress update: SRA Regulatory standards action plan

-

Apologies again that this has taken longer than intended to get to you but the update is attached. Perhaps we
should agree a deadline now for the next one.
Regards

Board Secretary and Head of Governance
Solicitors Regulation Authority
www.sra.org.uk

From:
Sent: 24 January 2017 10:02
To:
Subject: RE: Progress update: SRA Regulatory standards action plan
Hi
Apologies, I intended to email you at the end of last week just to let you know that I am still awaiting one or two
contributions but am nearly there. I do expect to have it with you by the end of the week.
Regards

-

Board Secretary and Head of Governance
Solicitors Regulation Authority
www.sra.org.uk

From:
Sent: 24 January 2017 09:27
To:
Subject: RE: Progress update: SRA Regulatory standards action plan
Hi
As per my previous email, I am following up on the quarterly progress update on the SRA’s regulatory standards
action plan. Could you please advise of when we may expect to receive the update?
As we expected to receive the update first thing in the new year, as was agreed, it would be very much appreciated
if we could receive the update reasonably soon.
If there are any issues preventing this, please feel free to call Emma or myself to discuss.
Kind regards,

-

From:
Sent: 10 January 2017 11:39
To:
1

Cc:
Subject: RE: Progress update: SRA Regulatory standards action plan
Dear
My intention is to get the update to you as early as possible next week. I will let you know if it looks like we are
going to have problems with that.

-

Regards

Board Secretary and Head of Governance
Solicitors Regulation Authority
www.sra.org.uk

From:
Sent: 10 January 2017 11:31
To:
Cc:
Subject: Progress update: SRA Regulatory standards action plan
Dear
I am emailing about the progress update on the SRA’s regulatory standards action plan requested by Emma late last
year.
We recognise this is a busy period with many people returning from holiday leave. However, it would be much
appreciated if you could please advise when we could expect to receive the plan.
Please feel free to call
on
or myself on
if you have any questions or issues you
would like to discuss.
Many thanks,
| Regulatory Associate | Legal Services Board
One Kemble Street | London | WC2B 4AN

-

-
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The Solicitors Regulation Authority’s regulatory standards action plan - Progress report January 2017
LSB Requirement and specific actions

The operation of the enforcement function is timely,
evidence-based, proportionate and fair.
12. Consider the issue of the civil standard of proof when
carrying out joint work with the BSB on enforcement
processes. (Specific action

Update January 2017


The Joint Disciplinary Tribunal Working Group, involving
the SRA, CILEX Regulation and the BSB, has met on
several occasions since late 2015. A programme of joint
work was agreed in May 2016 which included an
agreement that the SRA and BSB would consider the
potential for a joint approach to the question of the
standard of proof to be applied at their disciplinary
hearings. Further meetings have since taken place to
take this work forward.

From:
Sent:
To:
Cc:
Subject:
Attachments:

27 March 2017 14:34

SRA quarterly update: March 2017
LSB quarterly update March 2017.docx

-

Please find attached our latest quarterly update.
Regards
Board Secretary and Head of Governance

Solicitors Regulation Authority
www.sra.org.uk

This email, and any attachment, is intended for the attention of the addressee only. Its unauthorised use,
disclosure, storage or copying is not permitted. If you are not the intended recipient, please destroy all
copies and inform the sender by return email and send a copy to postmaster@sra.org.uk. Thank you for your
co-operation.
Please note the author of this email is not authorised to conclude any contract on behalf of the Solicitors
Regulation Authority by email.
______________________________________________________________________
This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com
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The Solicitors Regulation Authority’s regulatory standards action plan - Progress report March 2017
LSB Requirement and specific actions

The operation of the enforcement function is timely,
evidence-based, proportionate and fair.
12. Consider the issue of the civil standard of proof when
carrying out joint work with the BSB on enforcement
processes. (Specific action

Update January 2017


The Joint Disciplinary Tribunal Working Group, involving
the SRA, CILEX Regulation and the BSB, has met on
several occasions since late 2015. A programme of joint
work was agreed in May 2016 which included an
agreement that the SRA and BSB would consider the
potential for a joint approach to the question of the
standard of proof to be applied at their disciplinary
hearings. Further meetings have since taken place to
take this work forward.

••••

From the Chief Executive
Richard Moriarty
Chief Executive
Legal Services Board
One Kemble Street
London, WC2B 4AN

••••••
••••••
••••••

··••··
••••

By email: Richard.Moriarty@legalservicesboard.org.uk
26 August 2015
Dear Richard
Developing ideas for future collaborative working

I
I

I

Solicitors

--

I

The independent regulator of solicitors and law firms in England and Wales

Regulation
Authority
The Cube
199 Wharfside Street
Birmingham B1 1RN
DX: 720293 BIRMINGHAM 47
UK 0370 606 2555
Int + 44 (0)121 329 6800
F + 44 (0)121 616 1999
www.sra.org.uk



The criminal standard of proof used by the SDT is also at odds with the civil
standard applied by the majority of regulators. Aligning the two would lead to
consistency of approach and process. Using the civil standard in disciplinary
cases also recognises that public protection is paramount and that such cases
are civil in nature. I understand that in the past the SDT has said that it is legally
obliged to take this approach. However, we think this is something that could be
considered as part of the modernisation of the SDT’s rules or moving all legal
services cases to a single tribunal.

Yours sincerely

Paul Philip
Chief Executive
Solicitors Regulation Authority

The independent regulator of solicitors and law firms in England and Wales

Agenda for Meeting of Regulator CEOs: future collaborative
working
2pm-4pm Tuesday 6 October 2015
Meeting room 1, second floor, One Kemble Street, WC2B 4AN

-

I
I
I
I

I

I
I

-

Disciplinary processes



I
I

Standard of proof in disciplinary tribunals; other rationalisations
of tribunal approaches and processes (BSB)
Possibility of a single modernised disciplinary tribunal to deal
with cases against all types of legal service providers (SRA)

I
I

I
I
I
I

I
I
I
I

-

1111

••••

From the Chief Executive
Richard Moriarty
Chief Executive
Legal Services Board
One Kemble Street
London, WC2B 4AN

••••••
••••••
••••••

··••··
••••

By email: Richard.Moriarty@legalservicesboard.org.uk
26 August 2015
Dear Richard
Developing ideas for future collaborative working

I
I

I

Solicitors

--

I

The independent regulator of solicitors and law firms in England and Wales

Regulation
Authority
The Cube
199 Wharfside Street
Birmingham B1 1RN
DX: 720293 BIRMINGHAM 47
UK 0370 606 2555
Int + 44 (0)121 329 6800
F + 44 (0)121 616 1999
www.sra.org.uk



The criminal standard of proof used by the SDT is also at odds with the civil
standard applied by the majority of regulators. Aligning the two would lead to
consistency of approach and process. Using the civil standard in disciplinary
cases also recognises that public protection is paramount and that such cases
are civil in nature. I understand that in the past the SDT has said that it is legally
obliged to take this approach. However, we think this is something that could be
considered as part of the modernisation of the SDT’s rules or moving all legal
services cases to a single tribunal.

Yours sincerely

Paul Philip
Chief Executive
Solicitors Regulation Authority

The independent regulator of solicitors and law firms in England and Wales

Meeting of regulator CEOs
Wednesday 11 May 2016
10:00 – 11:25
Room 11 Second Floor, ORR (One Kemble Street)

Note of Meeting

■
■
■

1

■
■

6. A separate issue that will be taken forward by the SRA and BSB, in tandem with the
joint Working Group, is considering the potential for a joint approach to the question
of the standard of proof to be applied at their disciplinary hearings.

■

■

2

9. The CEOs noted that the criminal standard of proof issue is confined to the SRA and
BSB. Further, outside of legal services the criminal standard was only used by the
police and vets. Both organisations are on the public record as wishing to move to a
civil standard of proof. Among other developments there is a test case which is due
to consider the discrepancy between the civil standard used in the sanctioning
regime operated by the regulator and the criminal standard used by the tribunal.

I

I

3

4

I
I

I
I
I
I

I

I
I
I

5

-

6

Meeting of regulator CEOs
Monday 11 January 2016
14:00 – 16:00

Note of Meeting
The Disciplinary functions are common to the regulators, but processes differ; the
reasons should be articulated where it was felt that differences of process should
continue.

Dr Davies noted a previous LSB report in 2014 which had covered these issues; the
regulators would wish to take a fresh look without reinventing the wheel. The work
would map current arrangements as well as focus on specific issues, for example the
standard of proof and composition of disciplinary panels.

1

Agenda for Chair-level Regulators’ Meeting
1-3pm Wednesday 23 November 2016
Bar Standards Board, 289-293 High Holborn, London WC1V 7HZ

I
2

Disciplinary tribunals (see Paper 1 – summary of some approved
regulators’ existing arrangements for information; and Paper 2 –
extract from the Arslan judgment on standard of proof)
To discuss the regulators’ appetite for, and the possible direction of,
reform of the organisation of disciplinary tribunals.

I

I

I

I
I
I

-

1.05pm

-

Paper 1 – Summary of existing disciplinary arrangements
Regulator
SRA

Statutory/other basis other
than LSA 2007
Yes, various. Solicitors
Disciplinary Tribunal (SDT)
established under Solicitors
Act 1974

Test for taking receipt of an issue
into conduct procedures
Where there is a breach of our
regulatory requirements which is
sufficiently serious or persistent
that, if proved, would be capable of
resulting in regulatory action. We
take into account various factors to
identify the risk posed to the public
and consumers and have a risk
scoring tool to identify relative
seriousness of any breach,
including the nature of the
allegation, the impact of the
conduct or behaviour, source of
evidence and any regulatory
history.

Internal post investigation
decision-maker
Decisions to refer to SDT or to
impose internal sanctions can be
taken by individual staff members
depending on the issue/case.

Internal decisions available and
relevant tests
Decision to refer to SDT - the test
is whether: there is sufficient
evidence to provide a realistic
prospect that the application will
be upheld by the SDT; the SDT is
likely to revoke a firm's
authorisation or to impose a
penalty that we are unable to;
and it is in the public interest.
Available internal sanctions are:
letter of advice; issue finding and
warning as to future conduct;
written rebuke; financial penalty
not exceeding £2,0000;
suspend/revoke a licence;
conditions or suspension of
practising certificate

Decision-making Tribunals:
Funding/Governance
Budget to be submitted to TLS
(SRA) annually and approved by
the LSB in consultation with TLS.
Collected as part of PC fee.
The SDT is run by a solicitor
President (3 year term
appointed by Tribunal) and
administered by Executive
Team, headed by the Clerk
(solicitor or barrister appointed
by Tribunal) and Chief
Executive, Susan Humble. Rules
governing its procedure are
approved by the LSB under LSA.

Decision-making Tribunals:
Constitution of panels/quorum
Tribunal members sit in
divisions of three: two solicitor
members and one lay. Solicitor
member sits as the Chairman of
division.

Regulator

BSB

CILEx Regulation

CLC

Decision-Making Tribunals:
Appointment of panellists/
Definition of ‘lay’
Tribunal services provided by
BTAS under contract with the
BSB
Panel members recruited by
an Appointments Board
Appointments to individual
panels by President of COIC
Lay member – person who is
not and has never been a
barrister and who has not
completed the training
required in order to be called
to the Bar
Lay is person who is not an
authorised person within
meaning LSA or been in any
grade of CILEx membership

Hearings: public/private

Hearings: standard of proof

Hearings: cost powers

Hearings: Powers of
tribunal/sanctions available

Disciplinary Tribunals - held in
public unless otherwise directed.
Directions hearings - held in private
(requirement for this will be
enshrined in new DTRs)

Criminal for all disciplinary
matters

Tribunal can make costs orders
for or against the respondent
BSB prohibited by the regulations
from claiming costs preparatory
to the hearing.
BSB direct costs are limited and
normally amount only to witness
costs.

Against barristers - disbarment,
suspension, conditions on
practising/ authorisations, fines,
direct CPD, reprimand, advise.
Against entities - suspension
of/conditions on authorisation,
fine, CPD, reprimand, advise.
Against employees:
Disqualification, either for a
fixed period or indefinitely

Professional Conduct Panel –
private
Disciplinary Tribunal - public

Civil standard of proof

Bands for costs according to time
spent at each stage

Members of Adjudication
Panel appointed by a panel of
no less than 3 persons chosen
by the CLC
‘lay member’ is a person
appointed as a member of the
Adjudication Panel who is not
eligible to sit as a CLC Lawyer
Member (a CLC Lawyer
Member is someone who has
at any time had a licence to
practise as a CLC Lawyer or

In public, unless it is in the interests Civil standard
of a child, protection of private life
or the interests of justice that it is
held in private

Professional Conduct Panel –
require undertakings as to
future conduct; impose
conditions in respect of their
conduct or, in the case of an
individual, their employment;
reprimand or warning as to
future conduct or both
Disciplinary Tribunal –
reprimand or warning as to
future conduct or both; impose
conditions (as above); order
that they are excluded from
membership or authorisation
(minimum fixed or indefinite
period); order they pay a fine;
order they pat costs to CILEx
Regulation in respect of the
proceedings; require entities
which has been excluded from
authorisation to also enter into
a Practice Management
Agreement
CLC Lawyer: Suspension,
disqualification, condition on
licence, fine, reprimand, costs
order, no order
CLC Body (not ABS): revoke
recognition, fine, condition,
reprimand

Yes, as provided by the relevant
legislation

Appeals: Who can bring an
appeal/appellate body/
grounds/powers
Admin sanctions - BSB
regulated person can appeal to
a three person BTAS panel
(same constitution as a three
person Tribunal).
Determination by consent - no
appeal (not necessary)
Disciplinary Tribunal decisions
- both respondent and BSB can
appeal to High Court both
finding and sentence.

Individual against whom finding
is made; CILEx Regulation;
Complainant can appeal a
decision made by the office

Respondent or the CLC to the
First-Tier Tribunal which may
make such order as it thinks fit

SRA

has at any time been a
manager of a CLC Body)
Members appointed by
Master of the Rolls comprising
practising solicitors of not less
than ten years’ standing and
"lay" members who are not
solicitors or barristers.
As at 1 November 2014, were
23 solicitor members and 17
lay members. Members
appointed for a 5 year term
which may be renewed on
application.

In public but SDT can order that
Civil standard for SRA decisions;
hearing (or any part of it) be held in criminal standard for SDT
private further to an application by
any party. Order should always be
publishable and judgment may be
capable of being written or
redacted so that it can be
disclosed.

SDT can make an order as to the
payment of costs by any party to
an application. SDT may make
such order as to costs as it thinks
fit and can order payment of
costs or a contribution towards
costs of such amount as it
considers reasonable. SDT has no
power to award compensation.
SRA can make solicitors who are
the subject of disciplinary
investigation pay charges to cover
the costs of investigations.

SDT: No Order; reprimand; fine;
restriction order (nonsolicitors); suspension; and
striking off the Roll of
Solicitors/register of RELs.
Firms (solicitors firms, not ABS):
Fine, suspend or revoke
authorisation.

Most findings of misconduct by
SRA appealable to SDT. Some
regulatory findings by SRA are
appealable to the High Court.
SDT is appealable to High Court
and sometimes subject to JR (as
is SRA). Appeals are generally
by review not re-hearing.

PAPER 2 – EXTRACT FROM ARSLAN JUDGMENT

[2016] EWHC 2862, 10 November 2016

(3) Standard of proof
43. It follows from the nature of the Tribunal's role as a review body rather than a primary
decision-maker that it was not for the Tribunal to apply its own standard of proof. In
relation to the standard of proof, the only relevant questions for the Tribunal were to
ask, first, what standard the SRA as the primary fact-finder ought to have applied; and
second, whether the SRA adjudicator had properly applied that standard.
44. There can be no doubt that, in deciding whether to take action under section 44D, the
SRA was correct to apply the civil standard of proof. That is because the SRA had a
statutory obligation to apply that standard. In the exercise of the Law Society's powers
under the Solicitors Act, the SRA has made rules – the Disciplinary Procedure Rules
2011 – which govern the procedure applicable to decisions made under section 44D.
Rule 7.7 of those Rules expressly provides that the standard of proof shall be the civil
standard. It follows that the only question for the Tribunal when hearing an appeal
under section 44E is whether the SRA properly applied the civil standard of proof.
There is no scope for the Tribunal to apply the criminal standard.
45. The same is true when the Tribunal is reviewing an order made by the SRA under
section 43. There are no rules which dictate the standard of proof which the SRA must
apply when finding facts for the purpose of deciding whether to make such an order.
But in my view it is plainly appropriate for the SRA to apply the civil standard for
that purpose, as it did in this case. As Treacy J said in Gregory v The Law Society
[2007] EWHC 1724 (Admin) at para 18:
"Section 43 is not punitive in nature. It is there to protect the public, to provide
safeguards and to exercise control over those who work for solicitors, in
circumstances where there is necessity for such control shown by their past
conduct."
In these circumstances there can be no justification for treating the fact-finding
exercise as if it were, or were akin to, a criminal proceeding.
46. Mr Dutton invited the court to give an opinion on the standard of proof which the
Tribunal should apply in a case where it acts as the primary fact-finder. An example
of such a case would be one where a complaint has been made to the Tribunal that a
solicitor or an employee of a solicitor has failed to comply with rules made by the
SRA under section 31 or section 34A of the Solicitors Act. Mr Dutton argued that
there is uncertainty about the standard of proof which the Tribunal ought to apply in
such cases which needs to be resolved. He also made the point that it is wholly
illogical for the Tribunal to apply a different standard of proof when, for example,
hearing a complaint about an employee of a solicitor of the kind referred to in section
47(2E) of the Act from that which the SRA is required by law to apply when deciding
whether to take action under section 44D.

47. On the substance of the question, Mr Dutton argued that proceedings before the
Tribunal are civil proceedings, not criminal proceedings, that the essential purpose of
professional regulation and discipline is the protection of the public and not
punishment of a person who commits misconduct, and that in principle the proper
standard of proof to apply in all such proceedings is the civil and not the criminal
standard. He cited a strong body of authority in support of this argument and also
pointed out that the modern tendency has increasingly been to apply the civil standard
of proof in disciplinary proceedings, leaving solicitors along with barristers in a small
minority of professions where the criminal standard continues to be used.
48. Mr Treverton-Jones QC, who has appeared for the Law Society to address this issue,
defended the Tribunal's practice of applying the criminal standard of proof. He
submitted that the decisions of this court in Re A Solicitor [1993] QB 69 and of the
Privy Council in Campbell v Hamlet [2005] 3 All ER 1116 are authority for the
proposition that the standard of proof applicable in disciplinary proceedings brought
against solicitors is the criminal standard and that this court is, even if not strictly
bound by those authorities, obliged to afford them great weight.
49. For my part, I agree with Mr Dutton that the present situation in which the Tribunal,
when acting as a primary fact-finder applies a different standard of proof from that
which the SRA applies when carrying out that role is unsatisfactory and illogical. I
also see considerable force in the point that the climate and approach to professional
regulation and discipline have changed since Re A Solicitor was decided. Persuasive
as his submissions were, however, I would decline the invitation to express a
concluded view on the question in the present case. To do so would require us to
decide whether a previous decision of this court and a decision of the Privy Council
should not now be followed. Those authorities do seem to me ripe for reconsideration.
But not in a case where the Tribunal was not undertaking a primary fact-finding role
so that the question of what standard of proof is appropriate in that situation does not
arise. In these circumstances, any views that we express on the point could only
amount to obiter dicta and would have no binding force. As the former President of
the Queen's Bench Division, Sir Anthony May, said when rejecting a previous attempt
by Mr Dutton on behalf of the SRA to argue this point in a case where it did not affect
the decision:
"The court is not in the business of conducting academic seminars, because
decisions which develop the law need to do so in cases where the point at
issues matters."
See Richards v The Law Society [2009] EWHC 2087 (Admin), para 21.

....
......
••••••

Solicitors
Regulation

......
... .

••••••

Sir Michael Pitt
Chairman
Legal Services Board
One Kemble Street
London
WC2B 4AN
Sent via email only: Mike.Pitt@legalservicesboard.org.uk
15 December 2016

Dear Mike

Firstly, we thought the meeting was a constructive one. We agreed to write to
Ministers, as a group, on the issue of the standard of proof at disciplinary tribunals
and work has now begun on drafting this. As mentioned, most of us will need a
mandate from our governing boards to take this issue forward. It is worth noting that
IPReg, CILEx Regulation, the CLSB and the CLC already apply the civil standard.

Enid Rowlands
Chair, Solicitors Regulation Authority

--

From: Paul Philip
Sent: 20 December 2016 12:34
To: Neil Buckley
Subject: Standard of Proof

Neil,
At the last Chair's meeting there was consensus that we should all write to ministers on the need to change
the standard of proof at our respective tribunals to the civil standard (unless that was already the case). We
(the SRA) offered to draft a letter. Although we have drafted this, gaining consensus to the language (from
discussions so far) may prove a problem.
The present plan is to send around a draft to all regulators, including yourselves, in the New Year. We will
just need to see where we get to.
If we don't speak, have a good break.
Regards
Paul
This email, and any attachment, is intended for the attention of the addressee only. Its unauthorised use,
disclosure, storage or copying is not permitted. If you are not the intended recipient, please destroy all
copies and inform the sender by return email and send a copy to postmaster@sra.org.uk. Thank you for your
co-operation.
Please note the author of this email is not authorised to conclude any contract on behalf of the Solicitors
Regulation Authority by email.
______________________________________________________________________
This email has been scanned by the Symantec Email Security.cloud service.
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-----

From:
Sent: 10 January 2017 10:49
To:
Cc: Paul Philip ; Neil Buckley
Subject: Standard of proof

Dear All
Following on from the meeting of the legal regulators on 23 November, Paul has asked me to circulate the
attached draft of a letter to Ministers on the issue of the civil standard of proof.
I recognise that many will have governance approval processes to go through, however wanted to circulate this
preliminary draft in order to gather any comments on the content and see whether in principle agreement might
be reached. Do please therefore let me have any thoughts/suggestions.
Kind regards

-

General Counsel
Solicitors Regulation Authority
www.sra.org.uk

______________________________________________________________________
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From:
Sent:
To:
Cc:
Subject:

Neil Buckley
16 January 2017 17:16

RE: Standard of proof

-

Thank you for your email and for copying the LSB into the draft letter from the regulators to Ministers on the
standard of proof. It is good to see progress being made on this matter.

Please do keep us updated, as when the letter is sent, the LSB is minded to write a letter to Ministers confirming our
view on this matter.
Regards,
Neil
Neil Buckley | Chief Executive | Legal Services Board
One Kemble Street | London | WC2B 4AN
T 020 7271 0043
E Neil Buckley

-

From:
Sent: 10 January 2017 10:49
Cc: Paul Philip ; Neil Buckley
Subject: Standard of proof

Dear All
Following on from the meeting of the legal regulators on 23 November, Paul has asked me to circulate the
attached draft of a letter to Ministers on the issue of the civil standard of proof.
I recognise that many will have governance approval processes to go through, however wanted to circulate this
preliminary draft in order to gather any comments on the content and see whether in principle agreement might
be reached. Do please therefore let me have any thoughts/suggestions.
Kind regards

-

General Counsel
Solicitors Regulation Authority

1

From:
Sent:
To:
Cc:
Subject:

-

20 January 2017 18:34
Neil Buckley
RE: Standard of proof

Neil
Many thanks for your email.
We have now had positive feedback from almost all of the regulators. I understand that the matter is being
discussed at the CEOs meeting on the 25th and I hope to be in a position to email around an agreed version
(subject to governance approvals) and next steps following that meeting.
Kind regards

-

________________________________________
From: Neil Buckley
Sent: Monday, January 16, 2017 5:16 PM
To:
Cc:
Subject: RE: Standard of proof

-

Thank you for your email and for copying the LSB into the draft letter from the regulators to Ministers on
the standard of proof. It is good to see progress being made on this matter.
Please do keep us updated, as when the letter is sent, the LSB is minded to write a letter to Ministers
confirming our view on this matter.
Regards,
Neil
Neil Buckley | Chief Executive | Legal Services Board
One Kemble Street | London | WC2B 4AN
T 020 7271 0043
E Neil Buckley

-

From:
Sent: 10 January 2017 10:49
Cc: Paul Philip ; Neil Buckley

1

Subject: Standard of proof

Dear All

Following on from the meeting of the legal regulators on 23 November, Paul has asked me to circulate the
attached draft of a letter to Ministers on the issue of the civil standard of proof.

I recognise that many will have governance approval processes to go through, however wanted to circulate
this preliminary draft in order to gather any comments on the content and see whether in principle
agreement might be reached. Do please therefore let me have any thoughts/suggestions.

Kind regards

-

General Counsel
Solicitors Regulation Authority
www.sra.org.uk<http://www.sra.org.uk/>
[cid:image001.png@01D2700B.EA07DA20][cid:image002.png@01D2700B.EA07DA20]
[cid:image003.png@01D2700B.EA07DA20] <https://www.youtube.com/user/SRAsolicitors>
[cid:image004.png@01D2700B.EA07DA20] <https://www.facebook.com/srasolicitors>
[cid:image005.png@01D2700B.EA07DA20] <https://uk.pinterest.com/sra_solicitors/>

This email, and any attachment, is intended for the attention of the addressee only. Its unauthorised use,
disclosure, storage or copying is not permitted. If you are not the intended recipient, please destroy all
copies and inform the sender by return email and send a copy to postmaster@sra.org.uk. Thank you for your
co-operation.
Please note the author of this email is not authorised to conclude any contract on behalf of the Solicitors
Regulation Authority by email.
______________________________________________________________________
This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com
______________________________________________________________________
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Chair-level regulators’ meeting
Wednesday 23 November 2016
13:00 – 15:00
BSB Offices, 289-293 High Holborn, London

Note of Meeting

1

4. The Arslan judgment was discussed, along with Lord Justice Leveson’s view that
driving the necessary change in light of that judgment was a matter for the regulators
to pick up. It was felt that the civil standard of proof should be used, and that there
was an opportunity for the regulators to seek this change collectively (bearing in mind
that the BSB and the Faculty Office could use the civil standard under existing
legislation). Another key issue was the use of lay majorities on panels.

■
■

■

ACTION: SRA to draft a collective letter to Ministers about the need for
the civil standard of proof and consistency in its use across regulators.
Regulators would then need to consider if they could sign up to the
letter. Timing would need to fit with regulators’ Board discussions.
[Post-meeting note: January 2017 may be a suitable target date for a
draft letter to be circulated to regulators]

■

■

I
I
I
2

I
I
I

I
I
I
I

3

-

4

From:
Sent:
To:
Cc:
Subject:
Attachments:

19 January 2017 16:30
'Paul.Philip;

-

Neil Buckley;
Papers for CEOs meeting on 25/1
SOP draft letter to Ministers.docx; Agenda - 25 Jan 2017.docx; CEO Forum costs
transparency paper.docx; 2016 09 23 CEOs meeting minutes_FINAL.PDF

Dear CEOs

-

absence, please find attached your papers for next week’s CEOs meeting, plus the minutes from our
In
last meeting in September.
Please do get in touch if you have any questions.
Best wishes

| Head of Research and Development | Legal Services Board
One Kemble Street, London, WC2B 4AN

T
E

1

Agenda for Meeting of Regulator CEOs
2-4pm, 25 January 2017
Meeting room 1, LSB offices, One Kemble Street, WC2B 4AN

-

I
I
I
3

Collaborative working (draft letter on standard on proof attached)



I

I

I
I
I

I

-

Disciplinary matters – update by BSB/SRA
Research and consumer engagement – update by CILEx Regulation

14.35

-

Meeting of regulator CEOs
Wednesday 23 September 2016
13:00 – 15:00
LSB Offices, One Kemble Street

Note of Meeting

1

■

■
■

I

I

I

-

I
I
I
I
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■

10. CEOs acknowledged that the scope of the Working Group’s remit was quite
conservative, but considered this was appropriate given there was a live court case
concerning standard of proof. The CEOs noted there had been previously some
indications of a possible government appetite for some more significant reform.

3

-

4

5

Meeting of regulator CEOs
Monday 11 January 2016
14:00 – 16:00
Room 11 Second Floor, ORR (One Kemble Street)

Note of Meeting

■--------------
■

■

■

1

■

7. Dr Davies noted a previous LSB report in 2014 which had covered these issues; the
regulators would wish to take a fresh look without reinventing the wheel. The work
would map current arrangements as well as focus on specific issues, for example the
standard of proof and composition of disciplinary panels.

■
■

2

3

4
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Agenda for Chair-level Regulators’ Meeting
1-3pm Wednesday 23 November 2016
Bar Standards Board, 289-293 High Holborn, London WC1V 7HZ

I
2

Disciplinary tribunals (see Paper 1 – summary of some approved
regulators’ existing arrangements for information; and Paper 2 –
extract from the Arslan judgment on standard of proof)
To discuss the regulators’ appetite for, and the possible direction of,
reform of the organisation of disciplinary tribunals.

I

I

I

I
I
I

-

1.05pm

-

Paper 1 – Summary of existing disciplinary arrangements
Regulator
SRA

Statutory/other basis other
than LSA 2007
Yes, various. Solicitors
Disciplinary Tribunal (SDT)
established under Solicitors
Act 1974

Test for taking receipt of an issue
into conduct procedures
Where there is a breach of our
regulatory requirements which is
sufficiently serious or persistent
that, if proved, would be capable of
resulting in regulatory action. We
take into account various factors to
identify the risk posed to the public
and consumers and have a risk
scoring tool to identify relative
seriousness of any breach,
including the nature of the
allegation, the impact of the
conduct or behaviour, source of
evidence and any regulatory
history.

Internal post investigation
decision-maker
Decisions to refer to SDT or to
impose internal sanctions can be
taken by individual staff members
depending on the issue/case.

Internal decisions available and
relevant tests
Decision to refer to SDT - the test
is whether: there is sufficient
evidence to provide a realistic
prospect that the application will
be upheld by the SDT; the SDT is
likely to revoke a firm's
authorisation or to impose a
penalty that we are unable to;
and it is in the public interest.
Available internal sanctions are:
letter of advice; issue finding and
warning as to future conduct;
written rebuke; financial penalty
not exceeding £2,0000;
suspend/revoke a licence;
conditions or suspension of
practising certificate

Decision-making Tribunals:
Funding/Governance
Budget to be submitted to TLS
(SRA) annually and approved by
the LSB in consultation with TLS.
Collected as part of PC fee.
The SDT is run by a solicitor
President (3 year term
appointed by Tribunal) and
administered by Executive
Team, headed by the Clerk
(solicitor or barrister appointed
by Tribunal) and Chief
Executive, Susan Humble. Rules
governing its procedure are
approved by the LSB under LSA.

Decision-making Tribunals:
Constitution of panels/quorum
Tribunal members sit in
divisions of three: two solicitor
members and one lay. Solicitor
member sits as the Chairman of
division.

Regulator

BSB

CILEx Regulation

CLC

Decision-Making Tribunals:
Appointment of panellists/
Definition of ‘lay’
Tribunal services provided by
BTAS under contract with the
BSB
Panel members recruited by
an Appointments Board
Appointments to individual
panels by President of COIC
Lay member – person who is
not and has never been a
barrister and who has not
completed the training
required in order to be called
to the Bar
Lay is person who is not an
authorised person within
meaning LSA or been in any
grade of CILEx membership

Hearings: public/private

Hearings: standard of proof

Hearings: cost powers

Hearings: Powers of
tribunal/sanctions available

Disciplinary Tribunals - held in
public unless otherwise directed.
Directions hearings - held in private
(requirement for this will be
enshrined in new DTRs)

Criminal for all disciplinary
matters

Tribunal can make costs orders
for or against the respondent
BSB prohibited by the regulations
from claiming costs preparatory
to the hearing.
BSB direct costs are limited and
normally amount only to witness
costs.

Against barristers - disbarment,
suspension, conditions on
practising/ authorisations, fines,
direct CPD, reprimand, advise.
Against entities - suspension
of/conditions on authorisation,
fine, CPD, reprimand, advise.
Against employees:
Disqualification, either for a
fixed period or indefinitely

Professional Conduct Panel –
private
Disciplinary Tribunal - public

Civil standard of proof

Bands for costs according to time
spent at each stage

Members of Adjudication
Panel appointed by a panel of
no less than 3 persons chosen
by the CLC
‘lay member’ is a person
appointed as a member of the
Adjudication Panel who is not
eligible to sit as a CLC Lawyer
Member (a CLC Lawyer
Member is someone who has
at any time had a licence to
practise as a CLC Lawyer or

In public, unless it is in the interests Civil standard
of a child, protection of private life
or the interests of justice that it is
held in private

Professional Conduct Panel –
require undertakings as to
future conduct; impose
conditions in respect of their
conduct or, in the case of an
individual, their employment;
reprimand or warning as to
future conduct or both
Disciplinary Tribunal –
reprimand or warning as to
future conduct or both; impose
conditions (as above); order
that they are excluded from
membership or authorisation
(minimum fixed or indefinite
period); order they pay a fine;
order they pat costs to CILEx
Regulation in respect of the
proceedings; require entities
which has been excluded from
authorisation to also enter into
a Practice Management
Agreement
CLC Lawyer: Suspension,
disqualification, condition on
licence, fine, reprimand, costs
order, no order
CLC Body (not ABS): revoke
recognition, fine, condition,
reprimand

Yes, as provided by the relevant
legislation

Appeals: Who can bring an
appeal/appellate body/
grounds/powers
Admin sanctions - BSB
regulated person can appeal to
a three person BTAS panel
(same constitution as a three
person Tribunal).
Determination by consent - no
appeal (not necessary)
Disciplinary Tribunal decisions
- both respondent and BSB can
appeal to High Court both
finding and sentence.

Individual against whom finding
is made; CILEx Regulation;
Complainant can appeal a
decision made by the office

Respondent or the CLC to the
First-Tier Tribunal which may
make such order as it thinks fit

SRA

has at any time been a
manager of a CLC Body)
Members appointed by
Master of the Rolls comprising
practising solicitors of not less
than ten years’ standing and
"lay" members who are not
solicitors or barristers.
As at 1 November 2014, were
23 solicitor members and 17
lay members. Members
appointed for a 5 year term
which may be renewed on
application.

In public but SDT can order that
Civil standard for SRA decisions;
hearing (or any part of it) be held in criminal standard for SDT
private further to an application by
any party. Order should always be
publishable and judgment may be
capable of being written or
redacted so that it can be
disclosed.

SDT can make an order as to the
payment of costs by any party to
an application. SDT may make
such order as to costs as it thinks
fit and can order payment of
costs or a contribution towards
costs of such amount as it
considers reasonable. SDT has no
power to award compensation.
SRA can make solicitors who are
the subject of disciplinary
investigation pay charges to cover
the costs of investigations.

SDT: No Order; reprimand; fine;
restriction order (nonsolicitors); suspension; and
striking off the Roll of
Solicitors/register of RELs.
Firms (solicitors firms, not ABS):
Fine, suspend or revoke
authorisation.

Most findings of misconduct by
SRA appealable to SDT. Some
regulatory findings by SRA are
appealable to the High Court.
SDT is appealable to High Court
and sometimes subject to JR (as
is SRA). Appeals are generally
by review not re-hearing.

Meeting of regulator CEOs
Wednesday 23 September 2016
13:00 – 15:00
LSB Offices, One Kemble Street

Note of Meeting

1

■

■
■

I

I

I

-

I
I
I
I
2

• 11111'1'1'11.l.l.'l.'l.'I.•■--------■
■

■

10. CEOs acknowledged that the scope of the Working Group’s remit was quite
conservative, but considered this was appropriate given there was a live court case
concerning standard of proof. The CEOs noted there had been previously some
indications of a possible government appetite for some more significant reform.
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SENT BY EMAIL ONLY:
Sir Andrew Burns KCMG, Chair, Bar Standards Board
Charles George QC, Master of Faculties, The Faculty Office
Dame Janet Paraskeva, Chair, Council for Licensed Conveyancers
Steve Winfield, Chair, Costs Lawyer Standards Board
Enid Rowlands, Chair, Solicitors Regulation Authority

Ill

LEGAL SERVICES

BOARD
The Chairman’s Office
Legal Services Board
One Kemble Street
London
WC2B 4AN

Sam Younger, Chair, CILEx Regulation

T 020 7271 0043
F 020 7271 0051

Ann Wright, Chief Executive, IPReg

www.legalservicesboard.org.uk

23 December 2016
23 December 2016
Dear colleagues,

I welcome your work on a joint letter to Ministers about the standard of proof at disciplinary
tribunals. If regulators can develop collective views on important issues, these views are
inevitably more influential.

Yours sincerely,

Sir Michael Pitt
Chairman

From:
Sent: 17 February 2011 08:19
To:
Cc:
Subject: FW: Application under Part 3 of Schedule 4 of the Legal Services Act 2007 ‐ Approval of Guidance ‐ Standard
of proof

Dear

-

My apologies for not getting back to you sooner.
In response to your email of 26 October 2010 you said that 'the Decision Notice for the Disciplinary Proceedings
Rules 2010 stated our expectation that any guidance should provide clarity and resolve any practical
implementation issues which may arise should the SDT hear appeals under a different standard of proof.' However,
you did not mention the next paragraph of the Decision Notice which begins with 'We anticipate that initially the
SRA is likely to deal with such potential conflict on a case by case basis.' That anticipation is correct. We disagree
with the SDT's position on the law. They are aware of our concerns and we believe that they are considering the
position via a working party. In an email of 10 January 2011 their Chief Executive Susan Humble commented "Shortly
before Christmas the SDT Board established an internal Working Party to consider and report urgently on a number
of issues, including your Case Management Discussion Paper. One aspect of the Terms of Reference relates to the
standard of proof applied to SDT cases, which has, I know, been discussed at various times during the last 12
months."
Crispin Passmore has seen the discussion paper referred to but please let me know if you need another copy.
As you rightly say, the Decision Notice also includes 'In particular, we would expect that there would not be
detriment to the accused for example by being required to incur the cost and delay of progressing an appeal hearing
before the SDT if it were apparent in advance that the appeal would be upheld as the case had not originally been
made to the higher standard of proof.' In passing, we would not normally refer to a person facing disciplinary action
as 'the accused'. On the substantive point, clearly we would not pursue any case if it were apparent in advance that
we would lose. Since we consider that the standard of proof in SRA and SDT decisions should be the same ‐ the civil
standard ‐ and may argue the point to appeal in an appropriate case, the scenario described should not be capable
of arising. More broadly, if we perceive that an appeal will succeed we would usually seek to resolve the matter
either by reconsideration of our decision or consent order in the appellate tribunal.
1

There have not been any appeals as yet. We have expressed concern to the SDT about the absence of rules to deal
with such appeals (see the discussion paper above). We will add to the agenda of our liaison with the SDT the
question of monitoring of impacts.

-

Regards,

--------

From:
Sent: 25 November 2010 16:03
To:
Subject: RE: Application under Part 3 of Schedule 4 of the Legal Services Act 2007 - Approval of Guidance

Hi

That’s ok – I look forward to your reply.

Thanks.

From:
Sent: 25 November 2010 10:59
To:
Cc:
Subject: RE: Application under Part 3 of Schedule 4 of the Legal Services Act 2007 - Approval of Guidance

Good morning
My apologies for our delay in replying to you. We will reply fully shortly; we considering our position in relation
to this.
Kind regards,

---------

-----Original Message----From:
Sent: 29 October 2010 13:46
To:
Cc:
Subject: RE: Application under Part 3 of Schedule 4 of the Legal Services Act 2007 - Approval of
Guidance

Hi

■

Further to my email below (about the any guidance should provide clarity and resolve any
practical implementation issues which may arise should the SDT hear appeals under a
different standard of proof), the Decision Notice for the Disciplinary Procedure Rules also
set out the expectation that the SRA (and SDT) to identify the timescale and methodology
to monitor the impacts (cost, length of process, no. of appeals) as they develop their
casework monitoring and IT capability.
Please could you advise how (or when) the SRA intends to identify the timescales and
methodology?
Regards
2

--

From:
Sent: 26 October 2010 17:14
To:
Cc:
Subject: RE: Application under Part 3 of Schedule 4 of the Legal Services Act 2007 - Approval of
Guidance

Dear

■

Thank you for your email.
We have reviewed your application and consider that, under paragraph 3(c) of Exemption
Direction #1, the draft guidance that you have provided is exempt from the approval
process. A copy of the Exemption Direction can be found here:
http://www.legalservicesboard.org.uk/news_publications/latest_news/2009/pdf/exemptio
n_direction_1_alterations_falling_below_a%20_de_minimus_line_final.pdf.
On a related matter, the Decision Notice for the Disciplinary Proceedings Rules 2010 stated
our expectation that any guidance should provide clarity and resolve any practical
implementation issues which may arise should the SDT hear appeals under a different
standard of proof.
In particular, we would expect that there would not be detriment to the accused for
example by being required to incur the cost and delay of progressing an appeal hearing
before the SDT if it were apparent in advance that the appeal would be upheld as the case
had not originally been made to the higher standard of proof (refer paragraphs 21‐24 of the
Decision Notice).
Please could you advise whether the guidance addresses this point? If no, please could you
advise when the SRA will resolve this?

-

Kind regards

| Regulatory Associate | Legal Services Board
7th Floor Victoria House | Southampton Row | London WC1B 4AD

From:
Sent: 26 October 2010 13:55
To:
Cc:
Subject: Application under Part 3 of Schedule 4 of the Legal Services Act 2007 - Approval of
Guidance

Dear

1111
3

I have been asked to prepare and submit our application under Part 3 of Schedule 4 of the Legal
Services Act 2007 for the approval of Guidance; How the SRA uses its Disciplinary Powers when
exercising powers pursuant to the SRA Disciplinary Procedure Rules 2010.
I submit the application which relates to the Guidance we use to help inform us of decisions taken
pursuant to the Disciplinary Procedure Rules. These rules were approved by the Board in its decision
of 10 May 2010.
I enclose our application:
<>
Please let me know if I can be of any further assistance.
Regards,
Technical Adviser
Legal Policy
Legal Department
Solicitors Regulation Authority

This email, and any attachment, is intended for the attention of the addressee only. Its
unauthorised use, disclosure, storage or copying is not permitted. If you are not the intended
recipient, please destroy all copies and inform the sender by return email and send a copy to
postmaster@sra.org.uk. Thank you for your co-operation.
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Note of Meeting 31 March 2010
Note of Meeting to discuss SRA application for approval of amendments to
Regulatory Arrangements – SRA Disciplinary Procedure Rules (2010)
Held on Wednesday 31 March 2010, 2.30 – 4pm, at Legal Services Board offices
Attended by Legal Services Board (LSB), The Law Society (TLS), Solicitors Regulation
Authority (SRA) and Solicitors Disciplinary Tribunal (SDT)

-•

•

•
•-■--■-■-■■--
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•
•
•
•

•

---·---■-•

SRA Position
DM gave an overview of the SRA position. Key points included:

•
•
•

The powers introduced under section 44D of the Act marks the first time that there
has been a statutory basis for the SRA to impose financial penalties (of up to £2000).
The powers also provide for written rebukes to be issued and to be published.
The SRA has conducted thorough open consultation on its proposals and the only
issue with the proposals that is still in contention is the Standard of Proof to be
applied.
After consideration of the modern approach of other regulators and House of Lords
rulings, the SRA Board has taken a principled position to apply the Civil Standard of
Proof in these rules. They do not agree that case law prevents this provided that
there is “heightened examination” in more serious cases. The Board is unlikely to
agree to row back from this position.
Page 2 of 6
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•

The SRA consider that this is an internal issue but presents potential issues given the
appeal route to the SDT, which uses a different Standard of Proof (the Criminal
standard). The SRA believe that the SDT should adopt the civil standard and this
could be dealt with by the SDT inserting the Civil Standard of Proof into its rules.

Roundtable Discussion
The discussion started with both the SDT and TLS each putting forward its response to the
SRA position.
SDT response

•
•
•

The SDT expressed its preference for the SRA rules not to deal with the Standard of
Proof: an explicit Standard of Proof different to that of the SDT could give rise to
appeals and challenges which would be potentially problematic.
The SDT believe that they are bound by authority to use the Criminal Standard of
Proof (Re vs. A Solicitor, Campbell vs. Hamlet). Therefore there is no reason to set
out the Standard of Proof in the SDT rules.
The SDT suggested that the SRA rules differentiate between „regulatory breaches‟
(as opposed to professional misconduct) and were clear that the Civil Standard
would only apply to the former. The SDT believe that regulatory breaches are less
bound by the case law.

•
•

•

•

•
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A general discussion followed covering several issues.
Distinction between regulatory breach and professional misconduct/disciplinary offence

•

•
•
•

•
•

The SDT consider it to be unlikely that the SRA will be challenged if they use the Civil
Standard of Proof on what could be termed „regulatory breaches‟ in the rules.
Solicitors are more likely to challenge the Standard of Proof on issues of professional
conduct.
The LSB queried the extent to which a distinction could be made on these lines and
asked whether the distinction was actually about the risks to consumers, and
therefore a scale of „seriousness‟ of the particular breach.
The SRA considered that there would be problems with drawing such a distinction as
s.44D of the Act makes explicit reference to „professional misconduct.‟
The LSB asked about whether such a distinction was technically possible given the
case law that exists. If the law deems the Standard of Proof for solicitors to be the
Criminal Standard, how can a distinction be made which allows the Civil Standard for
certain types of „regulatory breach‟? TLS explained that the law applies explicitly to
matters defined as „professional misconduct‟ and therefore a distinction which allows
for a different Standard of Proof could be drawn.
The SRA considered that a scale of seriousness was more appropriate as to adopt
the Criminal Standard for relatively minor offences would be disproportionate.
The LSB questioned whether the distinction between a regulatory breach and
professional misconduct was a legal distinction.

Silence on the Standard of Proof
 The SRA considered that its rules should clearly state the Standard of Proof that
would be applied and therefore considered the SDT‟s suggestion that they stay silent
on the Standard of Proof to be undesirable. This would not be transparent and
clarity would be required as soon as the SRA needed to apply the rules.

Standard of Proof applied by other regulators
 The SRA highlighted that other professions, such as doctors and dentists, are now
tried under the Civil Standard in disciplinary proceedings.
 The LSB asked whether other regulators make a distinction between regulatory
breaches and professional misconduct. The group were not sure but it was noted by
TLS that the Bar use the Criminal Standard (although this is almost wholly for what
would be considered disciplinary issues).
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Practical issues – SDT and SRA using different Standard of Proof

•
•

•

The LSB asked whether it would be possible for the rules to go ahead as drafted and
for fixes to be made along to way to address issues resulting from the SDT using a
different Standard of Proof to the SRA.
The SRA considered that if the rules were to go ahead with the SDT using a different
Standard of Proof on appeals, this could cause problems. It considers however that
the appellant body (SDT) should therefore use the same standard. This could be
managed by a rule change for the SDT which would allow a different Standard of
Proof for appeals than is used by the SDT in other types of cases.
The SDT considered that if the rules were to go ahead as drafted it would cause
problems for them. The SDT felt that these issues could possibly be alleviated if the
distinction between „regulatory breach‟ and „professional misconduct‟ was made.
However, they would need to consider their position fully in the light of the position
reached by the Board on the SRA application.

•

•
•
•

•
•
•
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9 April 2010

Dear

-

SRA (Disciplinary Procedure) Rules 2010
Thank you for participating in last week’s roundtable meeting between the Legal Services
Board, Solicitors Regulation Authority, Law Society and Solicitors Disciplinary Tribunal.
This helped build our understanding of the background and history to the standard of proof
issue.
As we set out in that meeting we are looking for our Board to consider your application at
their 27 April meeting and issue our decision as soon as possible afterwards. This remains
our aim. In preparation, it would be most helpful if you could provide clarification on the
issues set out below. Please could you do so as soon as is possible and preferably by the
middle of next week.
Master of the Rolls
We are concerned that in previously seeking approval and concurrence in the Disciplinary
Procedure Rules the then Master of the Rolls provided his opinion that case law may
require that the criminal standard of proof be applied to all solicitors’ disciplinary matters.
The Master of the Rolls set out the reasons for reaching that opinion in some detail. The
LSB has a duty to promote the rule of law and it is difficult immediately to see how we, or
you, could proceed with the approval of these rules if on the face of the record the
proposed rules were not legal.
We would like some further reassurance from the SRA that, in reaching your final
conclusion on the appropriate standard of proof provided within the proposed rules which
you are now asking the LSB approve, the opinion set out by the Master of the Rolls has
been properly considered and your analysis concludes that there are valid reasons for you
to reach a different conclusion from him. For example this may be because the facts and /
or law that your analysis indicates apply are identifiably different to those upon which he
based his opinion and if he had been in possession of the full facts, he may have reached
a different conclusion.

This may for instance be because of further information set out in the Counsel’s opinion
that you obtained but which the correspondence suggests that the Master of the Rolls did
not have sight of when forming his opinion. It may be because of further opinion,
information or analysis that has been undertaken having considered the opinion presented
by the Master of the Rolls or some other reason.
We do not require the full detail as we are not proposing to undertake analysis ourselves
to try and reach our own legal conclusion. Rather we require a written explanation that you
have reached your final position having fully considered the opinion of the previous Master
of the Rolls and you are confident that the rules that you are proposing are legal.
Appeals
We would appreciate some explanation about how SRA processes would work in practice
if the LSB were to approve the rules as submitted and there were a different standard of
proof at the SDT. The application does not explicitly address this position and in its 15
January meeting the SRA Board concluded that the civil standard of proof should be
applied to SRA disciplinary processes and that the “question of the appropriate standard of
proof was a separate matter”. The Board paper prepared for that meeting is framed on the
assumption that the standard of proof would be aligned in one way or another or a third
way would be agreed with the SDT.
For example, we would like to understand what would happen if an individual who had
received an SRA sanction under the rules intended to appeal to the SDT and you believed
that it was likely that the appeal would be successful as the case upon which the SRA
determined was made to the lower standard of proof and the evidence gathered was not to
a standard that would allow the SRA to defend as appeal to the higher standard.

Yours sincerely

E
T

