
 

 

 

Meeting:  Legal Services Board  
 
Date:   20 July 2021 
 
Item:   Paper (21) 38 
 
Title:   Ongoing competence policy development 
 
Author / Introduced by: Chris Nichols (Director, Policy and Regulation), Margie 
McCrone (Regulatory Policy Manager) 
 
Status:  Official  
 
 
Purpose of the paper  
 

1. This paper shares the findings from our recently published ongoing 
competence research and how they have informed our range of outline policy 
proposals. Following the Board’s discussion, we intend to test the policy 
proposals with stakeholders in advance of formal consultation later in 2021.  
 

Recommendations 
 

2. The Board is asked to note the research findings, discuss the outline policy 
proposals and agree to proceed to engage on the proposals. We will return to 
the Board prior to formal consultation having taken account of stakeholders’ 
views.  

 
Background  
 

3. The ongoing competence project aims to understand if legal regulators have 
appropriate frameworks in place to ensure that the professionals they regulate 
remain competent throughout their careers.1 This work is central to the 
regulatory objective to protect and promote the interests of consumers and 
the LSB’s ambition to reshape legal services to better meet society's needs 
and provide consumers with fairer outcomes, stronger confidence and better 
services. 

 
4. We completed a call for evidence in 2020, which gathered information about 

current arrangements for ongoing competence in the legal services and other 

 
1 In the call for evidence, we defined competence as having the necessary and up-to-date skills, 
knowledge and attributes to provide good quality legal services.  



Board Paper (21) 38 

2 
 

professional sectors from over 50 stakeholders.2 The Board discussed the 
evidence in October 2020 and in February 2021, we published a report 
summarising the evidence,3 setting out key themes and our emerging 
conclusions, including: 
 

• while legal regulators have comprehensive competence checks in 
place on entry to the legal profession, there are few routine, formal 
measures to ensure ongoing competence after qualification; 

• ongoing competence measures that have been adopted tend to have 
limited coverage and not be used consistently; 

• the current measures are out of step with consumers’ expectations of 
ongoing checks on competence and the approaches adopted by 
regulators in other professions; 

• legal regulators should focus on ensuring ongoing competence and 
additional targeted intervention may be warranted when consumers are 
at an increased risk of harm; 

• we intended to develop high-level expectations for legal regulators to 
develop their approach to ensuring ongoing competence. 

 
5. The call for evidence report also set out our plans for research to further 

develop the consumer evidence base and support our policy development to 
set expectations for legal regulators. This involved qualitative and quantitative 
research with the LSB’s Public Panel to test consumers’ confidence in the 
current ongoing competence arrangements for legal professionals;4 and 
commissioning a literature review on ongoing competence arrangements for 
legal professionals in other jurisdictions.5 The findings from this research are 
set out below at paragraphs 6-10 and in more detail at Annex A.  

 
Research findings 
 

LSB Public Panel 
 

6. We commissioned our LSB Public Panel provider, Community Research, to 
test consumers’ confidence in the current ongoing competence arrangements 
for legal professionals. This included a qualitative component, a 23-person 
deliberative panel, and a quantitative survey, with a separate sample of 1005 
members of the public.  
 

 
2 We were grateful for the time and input from the regulatory bodies and approved regulators; 
regulators in other sectors e.g. General Medical Council (GMC), Civil Aviation Authority; government 
agencies e.g. HM Courts and Tribunals Service, HM Land Registry; consumer groups e.g. Citizens 
Advice, Law Centres Network; complaints bodies and tribunals e.g. LeO, SDT; representative bodies 
e.g. specialist bar associations; and accreditation providers e.g. TLS, STEP. 
3 http://legalservicesboard.org.uk/wp-content/uploads/2021/02/Findings-report-OC-Feb-2021-
Final.pdf.  
4 https://legalservicesboard.org.uk/wp-content/uploads/2021/06/LSB-Public-Panel-Ongoing-
Competence-Report.pdf.  
5 https://legalservicesboard.org.uk/wp-content/uploads/2021/05/International-approaches-to-Ongoing-
Competence.pdf.  

http://legalservicesboard.org.uk/wp-content/uploads/2021/02/Findings-report-OC-Feb-2021-Final.pdf
http://legalservicesboard.org.uk/wp-content/uploads/2021/02/Findings-report-OC-Feb-2021-Final.pdf
https://legalservicesboard.org.uk/wp-content/uploads/2021/06/LSB-Public-Panel-Ongoing-Competence-Report.pdf
https://legalservicesboard.org.uk/wp-content/uploads/2021/06/LSB-Public-Panel-Ongoing-Competence-Report.pdf
https://legalservicesboard.org.uk/wp-content/uploads/2021/05/International-approaches-to-Ongoing-Competence.pdf
https://legalservicesboard.org.uk/wp-content/uploads/2021/05/International-approaches-to-Ongoing-Competence.pdf
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7. The majority of research participants agreed that there should be more 
specific rules for checking legal professionals’ competence throughout their 
careers (79% of those surveyed and all panellists). There was an expectation 
that legal professionals should be competent and 95% of the public surveyed 
said that legal professionals should have to demonstrate they remain 
competent throughout their careers. 87% of the public surveyed said 
regulators should do more to reduce the risk of lack of competence 
undermining public trust in the legal system. 
 

8. Panellists, who considered the issues in more depth, felt there were too many 
gaps in the existing system and that regulators should have more evidence to 
be assured that those they regulate remain competent. They felt that limited 
evidence – either of widespread poor competence or that legal professionals 
are maintaining their competence – reinforced their view that further checks 
are needed.6 The panellists considered six different potential measures that 
regulators could introduce and favoured a mix of measures, including: 
  

• a consistent competence framework for all legal professionals; 
• mandatory CPD requirements (including an assessed element and 

checks by regulators to verify compliance);  
• recertification based on proof of competence (e.g. individuals to 

provide evidence); and  
• random spot checks in areas of risk or for a certain percentage of legal 

professionals.   

Hook Tangaza Literature review 
 

9. Following up on an identified gap from our call for evidence, we 
commissioned Hook Tangaza to carry out a literature review of the ongoing 
competence arrangements for legal professionals in a wide range of 
jurisdictions including Europe, North America, Asia and Oceania.  
 

10. Hook Tanagra found that, typically, ongoing competence has not been 
prioritised or linked to a wider understanding of what competence looks like in 
a practising (as opposed to a new entrant) legal professional. The report sets 
out that there has been widespread adoption of continuing professional 
development (CPD), but most CPD models provide limited ongoing 
competence assurance. Some jurisdictions are now breaking new ground, 
however, and introducing ongoing competence measures, including:  
 

• competence frameworks that take account of different practice areas, 
roles and career stages (Australia, Victorian Legal Services Board + 
Commissioner); 

 
6 In the call for evidence findings report, we noted that despite identifying qualitative evidence, there 
are few objective sources of quantitative data on the quality of legal services. We believe this is 
because this type of data is either not collected or published routinely, or collected in a consistent and 
comparable way. Complaints, professional indemnity insurance claims, research, thematic reviews 
and datasets provide some proxies for quality. 
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• competence assessments (Scotland, the Faculty of Advocates);  
• peer reviews (Netherlands, the Netherlands Bar); and 
• remedial/rehabilitative approaches to addressing competence concerns 

(Canada, the Law Society of Alberta). 
 
Outline policy proposals 
 

11. The findings from our research and evidence gathering support the regulatory 
principle that providing a proportionate level of oversight and assurance of 
ongoing competence is within the remit of the regulators. 
  

12. The current arrangements are out of step with consumers’ expectations that 
all legal professionals demonstrate their ongoing competence and undergo 
consistent, regular competence checks by regulators to prove they keep their 
skills and knowledge up to date. The current arrangements are also out of 
step with other professional sectors, and some other jurisdictions, that have 
more systematic ongoing competence checks to respond to competence 
concerns, promote public trust and confidence and protect consumers from 
harm.   

 
13. This means that the status quo is not the best way to protect and promote the 

regulatory objectives and across the market, we consider a change in 
approach is required. As previously signalled in February 2021, we will 
proceed to develop expectations that will apply to all legal regulators and set 
out some high-level principles that their regulatory approach should capture. 
Our current thinking is that this should cover three key areas:  
 

• setting standards of competence that legal professionals should 
meet at the point of entry and throughout their careers (some 
regulatory bodies already have comprehensive competence 
statements) 

 
• assessing profession-wide levels of competence, identifying any 

key areas of risk and using that information to design upstream 
interventions 
 

• where individual legal professionals who are failing to meet the 
standards of competence are identified, taking suitable remedial 
action in response. 
 

14. In developing our expectations, we intend to progress our understanding and 
thinking in relation to a number of relevant issues including: developing core 
competencies for all legal professionals; how regulators could use feedback 
and other intelligence to prevent and identify poor competence; use of 
competence assessments (such as spot checks) to provide assurance of 
ongoing competence; and remedial approaches to addressing competence 
concerns.  
 

15. Overall, we will take an outcomes-focused approach and support regulators to 
identify what will be most appropriate for use in their regulated communities 
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and for different types of consumers, in line with our expectations and the 
evidence.  
 

16. We will also consider how best to use our regulatory levers to implement and 
monitor any policy changes. This may include development of one or a 
combination of:  

• updated Guidance on regulatory arrangements for education and 
training, which was last updated in March 2014 

• new Guidance on ongoing competence under s.162 of the Legal 
Services Act 2007 (the Act) 

• revised or new outcome(s) under the Regulatory Performance 
Assessment Framework, which is due to be reviewed later this year 

• new statutory statement of policy on ongoing competence under s.49 
of the Act. 

 
Stakeholder engagement plans 
 

17. We want to continue to be transparent about our work and intend to discuss 
the outline policy proposals with a range of stakeholders, ahead of launching 
a formal consultation before the end of 2021. Our aim is to schedule two 
workshop events to be held online in autumn 2021.  

 
18. We plan to test views on competence frameworks, including whether there 

should be a core competence framework for all legal professionals; what core 
competencies should be included in a competence framework;7 how to 
account for diversity of roles and practice areas; and how to embed the use of 
competence frameworks in practice, including ensuring they are joined up 
with other competence assurance measures.  

 
19. We also plan to discuss the different measures used to provide ongoing 

assurance and prevent competence issues, as well as those that identify and 
respond to competence concerns. We want to test views on the benefits, 
costs and overall effectiveness of the different measures and what should be 
the roles of regulators and others, including employers and judges, in 
ensuring ongoing competence.  
 

20. In these discussions we will aim to build on existing good practice in the 
sector, for example, the work from the SRA and BSB to develop competency 
frameworks. The events will also be an important opportunity for stakeholders 
to learn more about the research from Hook Tangela and Community 
Research, as well as our wider evidence base. The events will inform any 
revisions to our approach before we consult publicly at the end of the year. 
 

Conclusion and next steps 
 

21. Following the Board’s discussion, we will proceed with planning for the two 
events to test the outline policy proposals and continue our policy 

 
7 Core competencies could include, for example, technical knowledge, customer service skills and 
technological competence. 
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development. We will return to Board in November 2021 with policy proposals 
for consultation.   

 

 
 
 
 
 


