News Round Up
(covers 9 January to 2 March 2023)
Top stories
TLS asks High Court for permission to challenge Government decision not to raise criminal defence solicitors legal aid rates by 15%. TLS said the LC’s decision not to increase solicitors’ remuneration by at least 15%, as recommended by the independent review, was unlawful, as was its decision not to address the risk of local market failure. Separately, MoJ Minister Mike Freer MP told the House of Commons Justice Select Committee that the number of criminal legal aid providers, offices and duty solicitors had increased since new contracts came into force last October. TLS said the increase was illusory and the October figures were artificially low as some solicitors and firms were not included due to paperwork delays. The number of criminal legal aid providers fell between November to January. The MoJ says its reforms will increase investment in the profession by £85m a year. 
Government to make ‘failure to prevent fraud’ a criminal offence. The measure, based on similar offences for bribery and tax evasion, would mean prosecutors would only need to show that an organisation lacked reasonable or adequate controls to prevent wrongdoing rather than the presence of a ‘directing mind’. The Serious Fraud Office and Spotlight on Corruption (SPC) welcomed the proposal. SPC argued for substantial reform of the AML regime to address its concerns about: AML supervisors facing a greater workload with limited resources, weak links in the regime, the UK’s weak and inconsistent record on enforcement. SPC also said HM Treasury should set a timeline for consulting on further reforms.   
Government plans to extend SRA AML information-gathering powers to cover economic crime. The measure is being added to the Economic Crime and Corporate Transparency Bill to address a gap in the SRA’s powers caused by the Money Laundering Regulations not covering 3,200 law firms and sole practitioners. The Government said the change would enable the SRA to proactively regulate economic crime. The bill would also give the SRA unlimited fining powers in economic crime cases and introduce a new regulatory objective, requiring legal regulators to promote the prevention and detection of economic crime. 
UK drops from 11th to 18th on Transparency International’s annual Corruption Perceptions Index, its lowest rating since 2012. The drop was due to political scandals involving government procurement of PPE during the pandemic. The UK scored 73/100 on the 2022 index, down from 78/100 in 2021. Denmark was top with a score of 90/100. Spotlight on Corruption urged the government to appoint an anti-corruption champion to tackle the problem.
Political developments
Parliamentary Joint Committee on Human Rights urges Government to reconsider Bill of Rights. The Committee said the bill would create uncertainty and make it harder for people to enforce their rights. It also said the removal of courts’ ability to interpret legislation so it is compatible with human rights would reduce protections. It concluded that this would mean more cases would go to the ECHR and would result in more adverse judgments against the UK. 
Home Office ‘monitoring’ small number of immigration lawyers for regulatory breaches. When considering immigration representations, the Home Office checks whether the firms involved have the correct regulatory credentials. If the Home Office has evidence that firms have breached their obligations, it will refer them to their regulator. It was not known how many firms had been referred and whether they were OISC-regulated advisers, solicitors or both.    
Government announces 15% uplift for prosecution barristers matching increases already given to defence barristers.  The increase will apply to cases in the Crown Court backlog and will start in April. Separately, the Government has offered Grade 6 and 7 GLD lawyers a 16% pay rise over the next two years, well above the civil service norm of 2-3%. The FDA was ‘extremely disappointed’ that junior legal and non-lawyer staff were not included in the offer.
Justice Minister Mike Freer MP signalled the timetable for the Government’s civil legal aid review would not be brought forward, so its final report will not be published until at least late 2024 and any new policies may not be implemented before the next general election. TLS, the Bar Council, and the Legal Aid Practitioners Group said the Government should act on fees and funding now.
Government widens early legal aid advice pilot. The pilot scheme, running in Manchester and Middlesbrough, allows lawyers to provide up to three hours of legal advice and assistance, but not representation, on housing, debt and benefits. The pilot was initially targeted at people struggling to pay council tax, but was amended to allow referrals from legal aid providers.  LAA tender for housing legal aid practitioners did not receive compliant bids in 12 areas, including Teesside. TLS said the lack of bids showed housing work has become financially unviable. 
UK government gave dispensation to law firm to bypass sanctions and act for Yevgeny Prigozhin. In 2021, OFSI gave Discreet Law permission to assist Mr Prigozhin, who was sanctioned by the UK, with a libel case against Eliot Higgins, Bellingcat’s founder. Bellingcat had previously published articles about Mr Prigozhin’s involvement with the Wagner mercenary group, which had been cited by the EU in sanctions against him. HM Treasury is now reviewing its sanctions exemptions procedures. The SRA is currently investigating Discreet Law, which stopped representing Mr Prigozhin in March 2022. 
House of Lords Communications and Digital Committee calls for action on SLAPPs. It said the SRA should be bolder in holding law firms to account on SLAPPs and its actions so far had not been a deterrent. The Committee also urged the Lord Chancellor to increase the SRA’s fining powers for SLAPPs, set up a SLAPPs defence fund and explore solicitors’ relationships with PR firms. The Committee also recommended closing loopholes allowing litigants to use laundered funds to pay for SLAPPs. 
Professor Richard Moorhead joins independent board advising on compensation for sub-postmasters who took legal action against the Post Office. The board will work with Freeths solicitors and the Justice for Postmasters Alliance to design and implement a scheme to compensate the group, whose settlement of £43m in 2019 was largely consumed by legal costs.  
Lord Chancellor announces plans to introduce an independent public advocate (IPA) for victims of major disasters in England & Wales. The IPA will provide practical support and advocacy for victims and their families including helping them to understand their rights, including to information at inquests or inquiries, and signposting them to support services. The plan has faced criticism from families of victims of the Hillsborough disaster for not including provision for legal funding for families to be represented at inquests or imposing a legal duty of candour on public authorities. 
Lord Chancellor considers ‘cost shifting’ to keep family law cases out of court. The MOJ would continue to invest in mediation for private law family cases but alongside the ‘carrot’ of mediation, there needed to be a deterrent to people going to court such as ‘costs shifting or fees’. The Government was engaging with the President of the Family Division about future legislation. 
Wales
MoJ agrees to five out of 78 recommendations in 2019 Thomas Commission report on devolving justice policy and funding to Wales. Mick Antoniw MS, Counsel General for Wales, said the Welsh Government had fully engaged with the MoJ on 14 recommendations, but the MoJ had only agreed to five. Mr Antoniw believed that a UK Labour government would be more open to further devolution on justice matters.
Welsh Government (WG) considering solicitor apprenticeships. The WG had worked with the legal sector to introduce CILEx apprenticeships and would now look at solicitor apprenticeships. It wants to ensure apprenticeships will meet training needs, improve access to the profession and increase legal services’ availability and sustainability in the longer term. 
SRA looking at amending SQE1 to cover differences between English and Welsh law and Wales’s constitutional position. The SRA will publish its review in April with any changes coming into effect after September. 
North Wales Law Centre Steering Group awarded funding to launch law centre. The centre will provide free legal advice on housing and domestic abuse in north Wales. In 2019, the Commission on Justice in Wales identified advice deserts in rural and post-industrial areas. Currently, Wales has only one law centre in Cardiff. 
Law Council of Wales sets up education working group to look at what should be included in a Welsh law university curriculum and enhance the wider understanding of Welsh law. 
Regulatory developments
New bar chief concerned about LSB overreach. Nicholas Vineall KC said the LSB disapproved of the current regulatory regime and wanted to be a sector-wide regulator. He said bodies operating under the Legal Services Act should only perform tasks Parliament intended them to. There should be a debate about whether the LSB should have an overall sector strategy and its role on issues like ongoing competence and NDAs and called for a review of the LSB by the MoJ. Mr Vineall also said the proposed new regulatory objective on economic crime would confuse the roles of lawyers and law enforcers. 
BSB encourages barristers to sign up to digital comparison tool pilot. Participant organisations include the Law Superstore, Lawyer 365, Legal Utopia, Review Solicitors and Trustpilot. Participating barristers will need to join one of them, encourage clients to leave reviews and, where possible, engage with the reviews and provide feedback about the participating organisation. The BSB’s pilot is based on the combined SRA, CRL and CLC pilot. Evaluations of these pilots will be published by the end of 2023. 
SRA finalises rules for SIF successor. The new scheme will make post six-year protection part of the SRA’s regulatory arrangements. The SRA concluded that the scheme will not require an additional levy. The SRA made some changes to its proposals including confirming that any residual funds would be transferred to TLS. The SRA will engage an external partner for specialist claims handling. The LSB will need to approve the new arrangements. TLS welcomed the SRA’s decision as clients would continue to receive the same level of protection. 
SRA fines firms for non-compliance with transparency rules. The SRA fined Achom & Partners £3,500 for not publishing pricing and complaints information and not displaying the SRA’s digital badge as well as not responding to SRA correspondence about issues with its website and failing to remedy them. 
SRA imposes record fine of £20,000 on law firm for “reckless” AML breaches. The SRA found Ferguson Bricknell’s AML policy had not been regularly updated and referred to outdated legislation and regulations. The firm had incorrectly declared that its policy was up to date in 2020. The SRA said the size of the fine was due to ‘substantial aggravating circumstances’ and an absence of mitigating factors. 
Number of suspicious activity reports (SARs) made by lawyers increase but remain a small fraction the overall number. Solicitors made 2,052 SARs in 2021/22, up 20% from the previous year and in line with the overall increase in SARs, which totalled 901,255. Licensed conveyancers made 83 reports, barristers four and other law firms and legal businesses. The UK Financial Intelligence Unit (UKFIU) received 83,300 defence against money laundering (DAML) SARs from all businesses, of which 1,384 were made by solicitors and 61 by other lawyers and legal businesses. The UKFIU is looking at how to maximise SARs’ intelligence value.  
SRA publishes review on conduct in disputes. The SRA reviewed 25 law firms specialising in privacy, defamation and reputation management to check compliance with its conduct of disputes guidance. The SRA found a good level of overall compliance, but some firms lacked policies or training on conducting litigation fairly. Some solicitors were unaware of the SRA’s guidance on conduct in disputes, while others had a poor understanding of the obligation to report potential misconduct by others. It found three cases (not SLAPPs) where firms identified potentially abusive litigation but failed to report it. The SRA will investigate these cases if it finds evidence of misconduct. Its next steps will include a review on compliance with its SLAPPs warning notice, how firms prevent illegitimate funding of SLAPPs cases and the relationships between law firms, PR firms and private investigators. The SRA is currently investigating 40 law firms for possible SLAPPs misconduct.  
SRA and SDT publish joint statement on SDT referrals. The SRA may now deal with breaches of the Accounts Rules without dishonesty and cases involving breaches of principles related to serious poor practice, recklessness or a failure by omission, but not related to wilful disregard. The SDT would still handle cases involving sexual misconduct, racism, bullying, harm resulting from non-compliance with regulations, and incompetence or recklessness involving serious misconduct. The statement will be updated if the SRA’s powers on economic crime are increased. 
SRA to keep many disciplinary decisions online for longer. All decisions resulting in a sanction or control will be on the SRA’s website for at least three years. Less serious fines for individuals will stay on the register for three years, with more serious ones remaining for five. For firms, fines for less serious breaches will stay on the register for five years with more serious ones staying on for 10. Fixed-penalty fines will be published for three years. Decisions to prosecute cases in the SDT will still only be published once the SDT has decided there is a case to answer. The SRA also confirmed details of its new penalties regime, including fixed penalties for lower-level misconduct and turnover-linked fines for serious cases.  
CLC event hears legal regulators can reduce enforcement by building trust with regulated communities. Regulators needed to be approachable so firms could ask questions, particularly about the interpretation of outcomes-focused regulations. The CLC said its assisted compliance approach provided intensive regulation, but it took enforcement action when necessary.  
CILEx acquires Institute of Paralegals (IoP) and its professional paralegal register (PPR). IoP and PPR members will keep their current status but will be CILEX members and able to qualify as CILEx lawyers if they wish. The IoP has around 1,000 members. CILEx already has 12,000 paralegal members. The SRA’s regulatory community will grow even more if the transfer of CRL-regulated persons to it proceeds. CILEx will close all its regional branches from 28 February. 
Market developments, intelligence and research
ONS figures show UK legal sector turnover in December 2022 was up 8.6% against the same month in 2021. Sector revenues rose 6% from November to December 2022. In the same month GDP fell by 0.5% and the overall services sector was down 7.5%. Crowe survey shows law firms' revenues grew at 12% in 2022, up from 6% in 2021. This meant higher profits for 77% of City firms and 61% of regional firms. Respondents’ outlook for the overall economy was negative, but they thought the legal sector would continue to perform steadily. The survey also found that partners in top City firms saw their annual payouts increase by 15% in 2022. Partners in regional firms saw a 5% increase in earnings. Some large law firms warned that corporate clients were looking to reduce legal bills due to rising costs. 
LawtechUK says unclear regulatory position means law firms unsure about AI. It identified two areas for clarification: (1) professional duties around training and building machine learning systems and (2) the impact of AI technology on PII cover. Allen & Overy integrates Harvey AI software into its practice. Harvey uses Chat-GPT to produce legal documents and research. While its output requires review by lawyers, A&O said Harvey can help them provide a more efficient service. 
Centre for Effective Dispute Resolution’s latest biennial Mediation Audit found there were 17,000 commercial and civil mediations a year, 3% higher than before the pandemic. It said the market had capacity to cope if the government proceeds with compulsory mediation in some county court cases. Despite the increasing number of mediations only around 7% of contested civil cases in England & Wales used mediation. 88% of mediators wanted mediation to be regulated. 
CLC says ‘difficult to see’ unbundling in conveyancing services working. Interest had cooled, partly because of conveyancers’ reluctance to use potentially poor-quality information from consumers. The SRA’s head of innovation said while unbundling had applications in family law, it may not be right for conveyancing.  
Dr Louise Ashley, an associate professor at Queen Mary University London, says City law firms’ efforts to improve diversity are largely ‘reputation laundering’ and only offer the illusion of change. At the launch of her book, Highly Discriminating: Why the City isn’t fair and diversity doesn’t work, Dr Ashley also said the ‘war for talent’ to attract graduates from top universities was phoney and the skills firms needed were available from a wider cohort of graduates. 
Senior judge acknowledges efforts to attract more Black lawyers to judicial posts have failed up to now. Lady Justice Simler, chair of the Judges Council’s diversity committee, noted that while the number of judges with Asian backgrounds had steadily increased over the past nine years, the number of Black judges was unchanged. She said the judiciary should do more to meet its diversity targets and consider the interaction of socioeconomic status and protected characteristics.   
Reverse mentoring scheme matches judges with legal professionals from under-represented groups. Solicitors, barristers, legal executives and professionally qualified legal academics who attended a non-fee-paying state school, were the first in their family to attend university or are from an ethnic minority background, are eligible to be mentors. The scheme will involve exchanges of learning between mentors and mentees. 
BSB 2022 Diversity at the Bar report shows increases in barristers who are female, from ethnic minorities, have primary care of a child, have a disability and/or are aged 55 or over. Women now make up 39.7% of the Bar compared to 50.2% of the working population. The percentage of barristers from minority ethnic backgrounds is now 16.3% compared to 16.4% of the working population. Black barristers make up 3.4% of the Bar compared to 3.8% of the working population. The BSB encouraged barristers to provide diversity information at PCF renewal. 
Bar Council says women and Black barristers working in law firms, the CPS or GLD most likely to report bullying, harassment or discrimination (BHD). Its report said 31% of employed barristers who responded to its 2021 working lives survey had experienced BHD. Although the employed bar was normally seen as being more diverse and inclusive, the report recommended that the Bar Council focused on it as part of its efforts to tackle BHD. Employed barristers also worry about career progression, income and a lack of respect from the self-employed bar.
Research from Nottingham Trent and De Monfort Universities assessed reactions to a speech delivered in English regional accents and received pronunciation (RP). It found the RP speaker scored highly on professionalism, intelligence and confidence. Only a South-East accent performed as well. The West Midlands accent fared least well. Respondents tended to prefer speakers with similar accents to theirs. Over 80% of participants would be ‘comfortable’ or ‘very comfortable’ being represented by advocates with RP or South-East accents. 
UCAS data shows twice as many women as men applying to study law. The figures are similar to 2021, when 69% of applicants were women. Women account for 53% of solicitors but only a third of partners.  
Apprentices ‘outperforming’ other candidates on SQE. More than 100 apprentices have taken the SQE. Apprentices’ pass rates were 25.3% higher on average and their marks were 8% higher on average. There are currently 1,300 solicitor apprentices. 21 have qualified since the SQE began. 
LawCare annual report shows lawyers concerned about their careers. 22% of were concerned about career prospects, up from 8% in the previous year. This was the same proportion as those seeking help because of stress and higher than lawyers with anxiety and depression. 60% of contacts were from trainees/pupils or lawyers with less than five years’ PQE. IBA launches Professional Wellbeing Commission. The commission is tasked with promoting wellbeing as a priority for the legal community, helping to change its culture and mindset and removing the stigma of discussing mental health issues. 
Law for Change to fund public interest cases to ‘clarify the law’. The community interest company has already funded nine cases and plans to fund two further cases a month. While crowdfunding worked for cases with a ‘story’ and publicity, Law for Change wanted to support cases of legal importance where this was not the case. 
Report from ESG data analytics firm Impactvise says 12 out of 25 top firms for ESG are based in the UK. DLA Piper came top of the global list of 1,000 law firms’ ESG performance. The ranking is based on the World Economic Forum’s criteria and measures ESG efforts on governance, people, planet and prosperity.
