DISCIPLINARY COMMITTEE REGULATIONS
EFFECTIVE FROM 451 OCTOBER 20482019
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These regulations were made by the Disciplinary Committee under paragraph 1.6
of the Schedule to the Disciplinary Bye-laws and came into force on 15-Octeber
20181 October 2019 for any formal complaint or formal complaints which were
referred to the Disciplinary Committee on or after that date.

Except where express reference is made in these regulations, words and phrases

used in-theseregulations-have the same meaning as in the Disciplinary Bye-
laws;

a. ICAEWCase management hearing means a hearing that takes place for
the {nstitutepurpose set out in requlation 13.

a:b. Case management chair means any member of Chartered-Accountantsin
Englandthe Disciplinary Committee approved by the Professional Standards
Appointments Committee to chair tribunals and Wales:appointed to chair a
case management hearing.

b.c. Disciplinary Bye-laws means the Disciplinary Bye-laws of ICAEW for the

time being in force;.

f.d. DiseiptnaryrecordDisciplinary record means any previous (adverse)
disciplinary findings or orders whether made by the Investigation
Committee, the Disciplinary Committee, the Appeal Committee, or by a
Joint Disciplinary tribunal or Appeal Committee of the Joint Disciplinary
Scheme or by a Disciplinary or Appeal tribunal of the Actuarial Discipline
Board or any regulatory or Practice Assurance penalty as defined in the
Audit Regulations, the DPB (Investment Business) Handbook, Investment
Business Regulations, the Insolvency Licensing Regulations, the Probate
Regulations or the PrebatePractice Assurance Regulations, but shall not
include a finding of prima facie case coupled with an order of the
Investigation Committee under Disciplinary Bye-law 15.2(d) that no further
action be taken on the complaint{s}-.

g-e. HearingFinal hearing means the substantive hearing when the tribunal
appointed in accordance with Disciplinary-Bye-law 19.1 meets to consider
the merits of enea formal complaint or+mere formal complaints; it does not
include a pre-case management hearing-review:.

f. NeticeThe Investigation Committee’s report to the Disciplinary
Committee means the summary referred to in Disciplinary Bve-law 15.6,
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as prepared by the Investigation Committee representative, which shall
include a report prepared for the purposes of a referral of a formal complaint
or formal complaints to the Disciplinary Committee in accordance with
Disciplinary Bye-law 14B.

Q. Investigation Committee representative means the person appointed by
the Investigation Committee to represent that committee before the tribunal
and/or case management hearing and to present the formal complaint.

h. Notice means in writing;.

i. Parties means the respondent-~/respondent firm ertheirrepresentative
and the Investigation Committee-er-its+epresentative;.

i Respondent's statement means the statement filed by the
respondent/respondent firm which contains the information set out in

Appendix A.

K. Response form means the form sent to the respondent/respondent firm
by the PCD Committee Secretary means-the-Professional-Conduet
Department{RPCB)-under requlation 3 and which requires the
respondent/respondent firm to confirm their position in relation to the
formal complaint(s).

Sanctions hearing means a hearing held under requlations 64-66 for the
purpose of determining what sanction (if any) is to be applied in a case
where the formal complaint or formal complaints have been admitted at or
in advance of the case management hearing.

m. Standard directions mean the standard directions for case management in
force at the time of the referral.

fn.__Tribunal means any tribunal of the Disciplinary Committee Seecretary
appointed to thatrele-byhear the headfinal hearing of staffthe formal
complaint or complaints.

k—Memberfirm-hasTribunal chair means a member of the meaning-set
oeutin-Disciplinary Bye-law-1-2

0. Coentracted-firm-has-the-meaning-seteut-irCommittee appointed to be a
chair of a tribunal under Disciplinary Bye-law 19.1-2.(b).

A-p. _Written record of decision means the document approved by the tribunal
which records in writing a summary of the reasons for the finding and the
order of the tribunal, including any term or condition on which the order
was made-_and the reasoning of the tribunal in respect of any costs award
made.

Pre-hearing procedure
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(o8]

Where the Investigation Committee refers a formal complaint or formal complaints
to the Disciplinary Committee the PCD Committee Secretary shall serve on the
respondent/respondent firm the following documents:-

a. The Investigation Committee’s report to the Disciplinary Committee.

b. Any application made by the Investigation Committee under requlation 35
for a private hearing.

C. Notice of the date, time and arrangements for the case management
hearing, which shall be not less than 35 days from the date of service of
these documents.

d. Blank response form.

e. Copy of the standard directions.
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34 SubjeetWithin 21 days of service of the documents referred to in regulation 4,3
the respondent-~/respondent firm shall- file with the PCD Committee

Secretary:-

a. The completed response form.

b. Arespondent's statement (unless they-agree-to-waivethe formal

complaint or varany-reguirementfornoticeas-soon-as-practicable
after-thereferral-of-one-ormereformalformal complaints are admitted in

their entirety on the response form).

C. Any application made by the respondent/respondent firm under
requlation 35 for a private hearing or a response to an application made
by the Investigation Committee for a private hearing.

d. Any witness statements upon which the respondent/respondent firm

intends to the-Disciphnan-Committee-be-given-notless-than42-days’
written-notice-of the date; time-and-placerely.

€. Availability of the hearingrespondent/respondent firm, all withesses
and legal representatives for the following six months.

f. Copy of the standard directions with any proposed details,

amendments and ofthe-terms-of the formal-complaint(s)-preferred
againstthemdeletions or any alternative directions proposed by the
respondent/respondent firm.

(63}

Within 2 business days of receipt of the documents in requlation 4 the
Committee Secretary shall serve them on the Investigation Committee
Representative.

[op)

If an application is made by the respondent/respondent firm under regulation
4(c) above the Investigation Committee representative shall file a written
response to the application with the PCD Committee Secretary at least 7
days before the case management hearing, and the PCD Committee
Secretary shall serve it on the respondent/respondent firm within 2 business
days of receipt.

I~

At least 7 days before the case management hearing the Investigation
Committee representative shall file with the PCD Committee Secretary a
written response to the directions filed by the respondent/respondent firm
under regulation 4f. The response should either;

a. agree to the directions proposed by the respondent/respondent firm; or

b. propose amendments and/or additions to the directions proposed by the
respondent/respondent firm:; or

C. propose entirely different directions to those proposed by the
respondent/respondent firm.
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The PCD Committee Secretary shall send the written response to the
respondent/respondent firm within 2 business days of receipt.

100

Where the respondent/respondent firm has not served proposed directions
the Investigation Committee representative shall, at least 7 days before the
case management hearing file with the PCD Committee Secretary a copy of
the standard directions with any proposed details, amendments and
deletions sought, or any alternative directions proposed.

Bye—law-l%—Z—lf the respondentJ—/respondent flrm shaﬂ—unless#my&g#ee%e

waive-confirms in their response form filed under regulation 4a that the formal
complaint or vary-any-reguirementformal complaints are admitted in their
entirety, makes no application under regulation 34 for neueea prlvate hearing,
and requests that the case be
oflisted for a sanctions hearing, then the admission(s) will be entered in the
record and the case will be withdrawn from the case management hearing list
and listed for a sanctions hearing at the earliest available date. The name of
a respondent/respondent firm, the date, time and place of the sanctions
hearing and ef-the terms of the Principal Bye-law, Bye- law and/or regulation
under which the formal complaint preferred-against-themor formal complaints
is brought will be published within 7 days of the date of the sanctions hearing
being notified to the parties.

10 The case management chair appointed to hear the case management
hearing shall decide, in their absolute discretion whether an application for a
postponement of that case management hearing which has not commenced
should be granted.

11 The case management chair who heard the case management hearing, or
if they are unavailable within a reasonable time any chair or vice-chair of the
Disciplinary Committee may postpone a sanctions hearing or final hearing
which has not yet commenced from time to time as they think fit of their own
volition or upon application by either party.

Investhanon Commlttee has resolved to refer a formal complamt or formal

complaints, but before the final hearing the case management chair either at
or after the case management hearing may direct a respondent/respondent
firm or the Investigation Committee representative to provide such further
information and documents relating to the formal complaint as the case
management chair thinks necessary for the just, expeditious and economic
disposal of the case and may require the respondent/respondent firm or the
Investigation Committee representative to supply such further copies of any
document they consider necessary. If the case management chair who heard
the case management hearing is unavailable within a reasonable time any
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chair or vice-chair of the Disciplinary Committee may make such a direction of
their own volition or upon application of either party.

Case management hearings

The purpose of the case management hearing is to decide any preliminary
issues of procedure or any applications for directions which are necessary or
desirable for securing the just, expeditious and economical disposal of a formal
complaint or formal complaints and to set directions for the future management
of the case and to timetable the final hearing.

A case management chair shall be appointed by the chair of the Disciplinary
Committee to conduct the case management hearing. For the avoidance of
doubt the case management hearing shall be conducted by the case
management chair sitting alone.

The case management hearing shall be in private, and will take place as a
telephone hearing, unless the case management chair, in their absolute
discretion, directs otherwise.

If the parties have agreed proposed directions they do not need to attend the
case management hearing, unless required to do so by the case
management chair, but they should note that the final hearing will be listed
at the case management hearing in accordance with the availability filed with
the PCD Committee Secretary. Parties not attending the case management
hearing should therefore ensure that their up to date availability is filed with
the PCD Committee Secretary in advance of the case management
hearing. If either party fails to file availability they will be assumed to be
available for the hearing date.

If the parties cannot agree directions, either standard or otherwise, then they
must attend the case management hearing (either in person, by telephone or
video-link) and the case management chair will make directions after hearing
representations from both parties. If either party fails to attend the case
management hearing then it will proceed in their absence, providing always
that the case management chair is satisfied that service has been effected in
accordance with these regulations and the Disciplinary Bye-laws and that
proceeding is in the interests of justice.

If, either before or during the case management hearing, the
respondent/respondent firm indicates that they admit the formal complaint or
formal complaints against them in their entirety that admission shall be
recorded and the case will be listed by the case management chair for a
sanctions hearing at the earliest available date. The date of the sanctions
hearing will be publicised on the ICAEW website within 7 days of the case
management hearing unless either party has made a successful application
for a private hearing.

If the respondent/respondent firm fails to file any or all the documents
specified in requlation 4 then they shall not be permitted to rely on any
document not so filed unless given permission to do so by the case
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management chair at the case management hearing or exceptionally by the
tribunal at the final hearing.

20 Where an application has been made under regulation 3(b) or 4(c) above for a
private hearing this application shall be determined by the case management
chair, in accordance with requlations 33-38 below.

21 The case management chair will schedule the date of the final hearing,
which will be at least 30 days from the date of the case management hearing,
unless a closer date is agreed by both parties and the PCD Committee
Secretary. The date of the final hearing will be publicised on the ICAEW
website within 7 days of the case management hearing unless either party
has made a successful application for a private hearing under regulation 20.

22 The case management chair will, in their absolute discretion, direct which
witnesses should attend the final hearing. It is not expected that witnesses
whose statements are agreed will attend to give evidence at the final hearing,
but their witness statements will be entered into evidence and their statements
may be read to the tribunal as agreed statements at the final hearing.

23 The case management chair may make any further directions they deem
necessary for the just, expeditious and economic disposal of the formal
complaint or formal complaints at the final hearing, including but not limited
to:-

a. directing the filing and timetabling by both parties of summary
(‘skeleton") arguments and limiting their length;

b. directing the amount of days to be allocated to the final hearing and the
timing of opening and closing submissions, legal arguments, witness and
expert evidence;

C. timetabling the filing of further withess statements;

d. timetabling the filing of expert reports;

e. directing and timetabling an experts' meeting and/or and the production
of a joint expert report;

f. directing and timetabling the filing of further and/or better details of the
complaint and/or defence by either party;

q. directing and timetabling the filing of further disclosure by either party;

h. directing the filing of a basis of plea;

i where a basis of plea has been filed determining whether a hearing is
needed to establish relevant facts;

i. determining that the respondent/respondent firm’s submissions
constitute an equivocal plea and timetabling a final hearing;
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K. exceptionally, timetabling a further case management hearing;

l. exceptionally, deciding an application to admit a withess statement which
is not accepted by the other party and where the witness is unable or
unavailable to attend the final hearing, provided that the admission is in
the interests of justice;

m. directing filing of bundles to be filed by the parties and the form, content
and number thereof;

n. directing the date or dates of the final hearing; and

0. appointing the panel for the final hearing.

6-24 Subjecttoregulation7-the-hearing-shall-be-in-public.The documents

served by the Investigation Committee under regulation 3 and by the
respondent/respondent firm under requlation 4 shall be the only documents
upon which either party is permitted to rely, unless the case management
chair at a case management hearing or exceptionally the tribunal at the
final hearing allow for the admission of further documents. In considering
whether further documents not admitted at the first case management
hearing should be admitted the case management chair or tribunal should
only admit the further documents if:

a. they are relevant to the issues to be determined:;

b. they could not have been reasonably identified and adduced by the party
seeking to rely on them at an earlier date; and

C. the relevance and probative value of the evidence contained in the
documents is such that the prejudice caused by the refusal of permission
outweighs the prejudice caused by its admission.

25 The chair or vice-chair of the Disciplinary Committee, or the chair of any
tribunal or any case management tribunal, may direct that there be a further
case management hearing on the written application of either party or of their
own volition. An application made by either party to vary directions made at a
case management hearing shall be determined by the same case
management chair unless they are not available within a reasonable
timescale, in which case the application may be determined by the chair or any
vice-chair of the Disciplinary Committee or any other tribunal chair.

26 The directions from the case management hearing and notice of the date,
time and location of the final hearing shall be served on the parties by the
PCD Committee Secretary within 7 days of the case management hearing.

27 If, at a further case management hearing or final hearing, either party is
given permission for documents to be admitted other than those agreed or
directed at the first case management hearing then the tribunal or case
management chair will consider the costs consequences of admitting the
documents at the later stage. In most cases the tribunal or case
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and any subsequent adjournment against the party seeking late admission of
documents, providing always that they are mindful of the interests of justice, of
the reasons for the delayed application, and the provisions of Disciplinary

Bye-law 33.

28 The case management chair may or may not be the tribunal chair appointed
in accordance with Disciplinary Bye-law 19.1 for the final hearing.

Service of documents

29 Any notice or document may be served by the respondent/respondent firm
by sending the notice or document addressed to the PCD Committee
Secretary, Professional Conduct Department, Metropolitan House, 321
Avebury Boulevard, Milton Keynes, MK9 2FZ by first class post.

30 Any notice or document required to be served on the
respondent/respondent firm may be served personally or by first class post
to the respondent/respondent firm at the address which they have registered
with ICAEW . Where documents are served by post, service is deemed to have
been effected 48 hours after posting. If the respondent/respondent firm has
consented to service by email then any notice or document may be served on
the email address which they have consented to use. Where documents are
served by email, service is deemed to have been effected immediately.

Representation

31 Subiject to requlations 3, 4, 23 and 24 above, the respondent/respondent
firm is entitled to make written representations to or to appear in person before
a tribunal or be represented by a barrister or solicitor or any other member of
ICAEW or, with the agreement of a tribunal or case management chair, any

person.

32 The Investigation Committee may be represented by a member of ICAEW staff
or may instruct a barrister or solicitor.

Public hearing and publication requirements

33 Subject to regulations 34-38 the final hearing shall be in public.

. case manaqement chalr may decide that

the press and publlc shall be excluded from the whole or any part of the
hearingfinal hearing where it appears desirable to do so in the interests of
justice or for any other specialexceptional reason provided always:

a. the particular circumstances of the case outweigh the public interest in
holding a public hearing; and
I hai " I

b.  the case management chair making the decision is satisfied that the
parties have had an opportunity to make representations.
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835 Execeptina-case-proceeding-underregulation4-flf a party wishes to apply
before the start of the final hearing for the whole or part of arythe final
hearlng or to be held in prlvate that application must be made in ertlng tethe

eHhe&pplmatten%mssent—Awﬂtee&pp%aﬂet%theteaﬁte# be determlned
by atribural-Chair-sitting-alonethe case management chair at the case
management hearing subject always to the requirements of regulation7—Fhe
regulations 3, 4 and 34. The case management tribunal Shairchair shall
glvemwmmg to the partles the principal reason or reasons for aIIowmg or

936 On-written-applicationto-Notwithstanding any decision of the triburat
Chairs,case management chair made under the 44-day-imit-inpreceding
requlations or regulation 8-abeve37 below, a tribunal may be-extended-by-a
maximumat any stage of a furtherd4-days-to-permitan-applicationto-be-made
for-afinal hearing-oer-partof-a-hearing-to-be-heldinprivate-An-extension-shall

as—tt—tt—had—leeen—made—m—aeee#danea#ﬁkwegelaﬂet# conS|der an oral

application relating to the proper exercise of its discretion to exclude the press
and the public from the whole or any part of the hearing. In deciding such an
application the tribunal will apply the same test and considerations outlined in
requlation 34, and will additionally require the party making the application to
demonstrate that the application could not reasonably have been made at the
time specified in regulations 3 and 4.

10-37  The name of a respondent-*/respondent firm, the date, time and place of the
hearlng and the terms of the bye- Iaw and/or regulatlon under which the formal

ha&dtsmtssed—any—mmtte&apphe&ttepr or formal complalnts is brouqht WI|| be

published within 7 days of the case management hearing unless the case
management chair has directed otherwise at the case management

hearing.

1138 Where an oral application is made to a tribunal to hold the hearingfinal
hearing or part of the final hearing in private, that application will be heard in
private. Where the application is successful, or where the tribunal otherwise
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decides of its own motion to exercise its power under regulation %36, the
principal reason or reasons for holding the final hearing or part of the final
hearing in private will be given by the tribunal in public on the day that the
decision is made provided always that such reasons as are given shalido not in
the opinion of the tribunal unreasonably undermine the purpose of proceeding

in private. In the event of an-adversefinding-being-madefollowing-the-hearing
of-the-complaint(s)the-tribunal'sa formal complaint or formal complaints

being proved at the final hearing, the tribunal's reasons for having proceeded
in private will be published, provided always that such reasons as are given
shall not in the opinion of the tribunal unreasonably undermine the purpose of
having proceeded in private. If the formal complaint(s) are not proved; such
reasons will only be published if the respondent--/respondent firm so
requests.

1639

f&rther—eepe&e#an%deeemem—he#sheemqsrdep&neeessawA trlbunal or case

management tribunal may proceed in the respondent/respondent firm's
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740

1942

absence where the tribunal or case management chair satisfied that
requlations 3 and 26, have been observed. A respondent/respondent firm is
deemed present when they appear by their representative.

ttme—peneel—as—tt—may—spee#y-A trlbunal mav dellberate in prlvate in the

absence of the parties and of their representatives, at any time.

tptba-nat—eﬁhmkwna%epma%netebethewnhout preludlce to anv other powers |t

may have, a tribunal or case management chair may exclude from the final
hearing or case management hearing or from part of those hearings any
person or persons Whose conduct has dlsrupted or, in the opinion of the

eneler—tegetatren—?—( or case manaqement chalr is Ilkely to dlsrupt the final
hearing

&gteementrbetweehth&paptmsetmtheuteaheatm& or case manaqement
hearin

thecase management chalr may adjourn proceedings from time to time as
they think fit of their own volition or upon application efby either party-eracton
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23-43 The standard of proof shall be the civil standard and the burden of proof shall

be on the Investigation Committee-may-berepresented-by-a-memberof
" . bare licitor.,

24-44 At the commencement of the final hearing, the formal complaint(s) shall be
read out or, with the respondent-//respondent firm’sfirm's consent, the
formal complaint(s) can be taken as read, and the respondent-~/respondent
firm -shall be invited to state whether they aceeptadmit or deny the formal
complaint(s}-), and this admission or denial will be entered into the record.

25-45 The Investigation Committee representative shall outline the case against
the respondent-~/respondent firm and, subject to regulations 143, 23 and
1724, produce any document or call any witness.

26-46 The respondent-+/respondent firm shall be entitled to address athe tribunal
and, subject to regulations 144, 23 and 17424 to give evidence and to produce
any document or call any witness.

47 A witness for one party (including the respondent/respondent firm) may be
questioned by or on behalf of the other party. A witness so guestioned may be
re-examined by or on behalf of the party calling them, but such re-examination
shall be limited to matters which have been put to them in cross-examination.
Members of a tribunal may ask guestions of a witness. A witness, other than
an expert witness, shall not be permitted to observe the final hearing until
they have given their evidence.

2748

A e The Investlgatlon Commlttee
representatlve and the respondentJ—/respondent firm {or their
representative) may make a closing address. The respondent-//respondent
firm {or their representative} will have the final opportunity to address the
tribunal. The tribunal may, on the application of aeither party, agree that the
identity of a witness should not be revealed to the public.

28-49 The final hearing shall be informal and the strict rules of evidence shall not
apply. Subject to these regulations, the tribunal may adopt any method of
procedure which it may consider fair and which gives each party an
opportunity to have their case presented. The tribunal may at its discretion
consider evidence WhICh has not been provided in accordance with regulatlons

Ewdeneewdhqet_be4aken4apreatbr3 4 and 24 above However in conS|dennq
whether to admit late evidence under this provision the tribunal shall apply the
test set out in requlation 24 and shall additionally take account of the late
service when considering costs and/or adjourn or postpone the final hearing
and make further directions to allow the other party to respond to the new
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evidence served. In most cases the tribunal will be expected to award the
costs of any adjournment against the party seeking late admission of
evidence, provided always that it is mindful of the interests of justice and the
reasons for the late submission and the provisions of Disciplinary Bye-law 33.
Evidence will not be taken on oath.

3150 Formal complaints against a respondent-+/respondent firm arising from the
same facts or matters will be heard at the same final hearing unless the
tribunaltribunal or tribunal-Chaircase management chair , in its-er-their
discretion, determinesdetermine otherwise. A tribunal or case management
chair may, in their discretion, hear two or more formal complaints against a
respondent/respondent firm arising from different facts or matters at the
same final hearing. A tribunal or case management chair may, in their
discretion, hear formal complaints against two or more
respondents/respondent firms at the same final hearing.

31B51 If a formal complaint is comprised of multiple parts and the tribunal finds the
formal complaint proved, the tribunal shall make a finding on each part of the
formal complaint and specify whether it finds that part proved. However, the
tribunal shall only make an order in respect of the part which, in the opinion of
the tribunal, is the most serious.

3452 An application for a further adjournment made before a final hearing is
resumed may be determined by the Chairchair of the tribunal or, in
histhertheir absence, the Chairchair or Viee-Chairany vice-chair of the
Disciplinary Committee.

35-53 Where enea formal complaint or mere-fermal-complaints{erpartspart of a

formal complaint}-are_is found proved, a tribunal may adjourn the proceedings
before making an order.

3654 If the tribunal decides to exercise its powers under Disciplinary Bye-law 21,
(temporary suspension of activities of an authorised firm) it shall serve a
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notice on the respondent firm in a form approved by the Disciplinary
Committee.

3#55 The notice referred to in regulation 3654 will be prepared for approval by the
Chairchair of the tribunal and a copy of the notice will be sent to the
Chairchair of the Investment Business Committee.

Decision and sanction

38-56 On a finding ene-ermerethat a formal complaint or formal complaints have
been proved {either—whellyin whole or in part}-, the-the Investigation
Committee representative shall inform the tribunal of any disciplinary
record of the respondent-/respendentfirm-/respondent firm and of any
aggravating or mitigating features which the Investigation Committee considers
to be relevant to the issue of sanction and may draw the tribunal's attention to
any guidance or previously decided cases and make representations on the
appropriate starting point to be applied.

57 If the Investigation Committee wishes to make an application for costs the
Investigation Committee representative shall present a schedule of the
costs incurred during the investigation, preparation and presentation of the
case to the tribunal, and explain the basis on which costs are sought.

3958 The respondent-~/respondent firm or their representative shall be allowed to
address the tribunal before any order is made-, including, but not limited to,
representations in relation to aggravating and mitigating features, appropriate
sanction, previous record, character references and any costs application
made by the Investigation Committee. If the respondent/respondent firm is
requesting the tribunal reduce any financial penalty or costs award because of
limited means then they shall give a sworn statement of their means and
evidence of income and assets.

40-59 Subject to regulations 4160 and 41A;61 a-tribunal tribunal, on finding all
formal complaint(s) unproved may, in its absolute discretion and on the
respondent-~/respondent firm’s application, order that {ICAEWICAEW pay a
specified sum in respect of the respondent-~/respondent firm’s costs up to
the value of £25,000 in total. Above that limit, any order in respect of costs
payable by ICAEW may only be made in accordance with the criteria set out in
Disciplinary Bye-laws|law 33.2A-and-33-1B1.

4160 -In determining for the purposes of regulation 4659 an application for costs up
to the value of £25,000 in total, the tribunal shall have regard to all facts and
matters it considers relevant including, but not limited to:

aya. the principle, set down in case law, that a costs award should only be
made against a regulator in exceptional circumstances to safeguard
against the risk that the regulator may be fettered in exercising its
disciplinary function due to the risk of an adverse costs order;

b}b. the conduct of the parties during the course of the investigation and
proceedings relating to the formal complaint(s);
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e)c. theThe degree to which the Investigation Committee failed to prove the
formal complaint(s) against the respondent-~/respondent firm;

dyd. whether the investigation and disciplinary proceedings arose from a
complaint or complaints initiated by the head of staff, or whether they
were required to be conducted following a referral by a complainant
under the Disciplinary Bye-laws; anéd

e.  the fact that the Investigation Committee had determined that there was

a prima facie case to answer following consideration of written evidence-
;and

e)f. _the degree to which the parties have complied with directions and the
case management process.

41A61  The tribunal shall give the Investigation Committee representative an
opportunity to make representations before determining the respondent-
[respondent firm’s application for costs. Any costs payable by ICAEW shall
be limited to costs reasonably incurred by the respondent-~/respondent firm
since the date of the referral of the formal complaint(s) by the Investigation
Committee to the Disciplinary Committee.

4262 If the tribunal cannot deal fairly with the issue of costs against ICAEW at the
final hearing, it will make such decisions of principle and detail as it can and
the final order will be made by the Chairchair of the tribunal on considering
any other material considered relevant.

4463 Unless a tribunal orders an extended period, any costs to be paid by ICAEW
will be paid within 28 days of the ICAEW authorising payment of the sum
ordered.

Sanctions hearing

64 The Investigation Committee representative shall summarise the relevant
circumstances, facts and matters of the formal complaint or formal complaints
and inform the tribunal of any disciplinary record of the
respondent/respondent firm and of any aggravating or mitigating features
which the Investigation Committee considers to be relevant to the issue of
sanction, and may draw the tribunal's attention to any guidance or previously
decided cases and make representations on the appropriate starting point to

be applied.

65 If the Investigation Committee wishes to make an application for costs the
Investigation Committee representative shall present a schedule of the
costs incurred during the investigation and preparation of the case and of the
sanctions hearing, and explain the basis on which costs are sought.
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4768

4869

The respondent/respondent firm and/or their representative shall be allowed
to address the tribunal before any order is made, including, but not limited to,
representations in relation to the circumstances of the formal complaint or
formal complaints, aggravating and mitigating features, appropriate sanction,
previous record, character references and any costs application made by the
Investigation Committee. If the respondent/respondent firm is requesting
that the tribunal reduce any financial penalty or costs award because of
limited means then they shall give a sworn statement of their means and
evidence of income and assets.

Recording of the hearing and decisions of the tribunal

A shorthand or stenograph note eran-audiorecording-of the proceedings may
be taken or an audio recording of them made on behalf of the tribunal._Either

party may request a record or, where available, a transcript from the PCD
Committee Secretary. Such a request will be considered by the tribunal
chair of the hearing, who may impose such conditions as they consider
appropriate on the confidentiality, distribution, and use of that record or
transcript. The cost of preparing the record or transcript shall be borne by the
party requesting the transcript and shall be paid in advance of the request
being considered by the tribunal chair.

Where one or more formal complaints (or parts of those formal complaints)
have been found proved, the PCD Committee Secretary shall send to the

respondent/respondentfirmparties, as soon as reasonably practicable,

notice of the decision of the tribunal and any order made.

A written record of the decision of the tribunal shall be prepared for
approval by the tribunal.

The PCD Committee Secretary shall send to the respondent/respondent
firmparties a copy of the written record of decision where one or more

formal complaints (or parts of the fermal-complaint{s})}-has) have been found
proved as soon as reasonably practicable after it has been approved by the
tribunal.

Publicity

All written material and information provided by either- ICAEW or the
respondent-+/respondent firm in connection with any disciplinary
proceedings, shall at all times remain confidential and no such material or
information shall be disclosed (directly or indirectly) except:

g-0.__in any advance notice of the name of the respondent-*/respondent
firm and the terms of the formal complaint(s);

h.r.__tolegal advisers for the purposes of the disciplinary proceedings;
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ks. where the respondent-+/respondent firm is a principal in, or employed

by, a member firm, regulated firm or contracted firm, to a principal in
that firm;

ki, to any other person to whom disclosure is necessary for the purposes of
obtaining evidence, information or assistance in connection with the
disciplinary proceedings;

or in connection with any application for insurance cover;

k-u. to an insurer where disclosure is required under the terms of any policy

Lv. where information is disclosed indirectly to members of the public in the

course of a public hearing; and

m-w. where the disclosure to any person or body undertaking regulatory,
disciplinary or law enforcement responsibilities is for the purpose of
assisting that person or body to undertake those responsibilities or as
otherwise required or allowed by law.

This regulation does not apply to the written record of decision published in
accordance with Disciplinary Bye-law 35.1 and 35.5-, or to publication of the
date of the final hearing under requlation 21 or sanctions hearing under
requlation 9 or 18 or publication under regulations 72 and 73.

5172 Where a tribunal makes an order in respect of ene-er-morea formal
complaint{s}; or formal complaints, details of the order shall remain published
on the ICAEW website for at least 5 years from:

a. the date of the tribunal’s order; or

b. if the order is subject to an appeal, the date on which the appeal
proceedings are concluded-{unless-theformal-complaint(s)-are-found-to
be-not-proved-on-appeal)..

73 Where a party appeals a decision of a tribunal following a final hearing the

written record of decision of the tribunal of the Disciplinary Committee shall
remain published unless the complaint is found to be not proved on appeal and
the party who made the appeal requests the written record of decision is
removed (in which case it shall be removed within 7 days of that request).
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APPENDIX A

=

A respondent/respondent firm who wishes to defend all or part of a complaint

or complaints must file a respondent's statement.

N

The respondent's statement need not be in any specific form, but must include

the following information:-

a.

The name, postal and email addresses of the member.

b.

The reference number of the complaint.

If there is more than one formal complaint, which formal complaints are

denied and which (if any) are admitted.

If there is more than one part to a formal complaint which parts are denied

and which (if any) are admitted.

Whether the respondent/respondent firm admits the factual basis of the

complaint or complaints, as set out in the Investigation Committee's
Report to the Disciplinary Committee. If the factual basis is not accepted
the respondent's statement should detail which paragraphs of the report
are agreed and which are not agreed.

If the respondent/respondent firm does not agree the factual basis of the

formal complaint or formal complaints they should, in addition to the
information detailed in paragraph 5 above, set out the factual basis they put
forward in response.

Whether the respondent/respondent firm accepts that, if the factual basis

of the formal complaint or formal complaints is proved or admitted, that they
are liable to disciplinary action under the relevant Disciplinary Bye-law.

If the respondent/respondent firm does not accept that they are liable to

disciplinary action the basis on which this lack of liability is asserted.

If the formal complaint contains an allegation of dishonesty whether this is

accepted or, if it is not the basis on which it is denied.

If the formal complaint contains an allegation of a lack of inteqgrity whether

this is accepted or, if it is not the basis on which it is denied.
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(o8]

Attention is drawn to requlation 19 which sets out a possible consequence of not
filing a respondent's statement.

I~

The period set out in the Disciplinary Committee Requlations for filing a
respondent's statement is within 21 days of service of the documents served
under Requlation 3.

(63}

In exceptional circumstances the respondent/respondent firm and the
Investigation Committee's Representative may agree that the period for filing
the respondent's statement specified in regulation 4 rule be extended by up to
28 days, providing always that the respondent's statement is filed within 10
days of the case management hearing.

(o)}

Where the respondent/respondent firm and Investigation Committee
Representative agree to extend the period for filing a respondent's statement
the respondent/respondent firm must notify the PCD Committee Secretary in
writing within 48 hours of the agreement.
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